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THE 


Caw of Perpetuities 

IN 

BRITISH INDIA. 

LECTURE I. 

Tke L\w oir PRuiMfiTUiTiKB — J ts Natuuic and Pi.ack 

IN JuKISPHUDENX’K. 

Ir lia.s l)C(>n usujil with writers of oniiiioncc on the Law 
of PtM’petuitics, to (Ivvell not only on ilie importance but 
also on tlie ditticulty of tlie subject. In a country wlicre, 
vvirh tin? oiadual decay of its industries, land has beeoino 
the principal store-liouso of national wealth, the import- 
ance of the stuily of the laws wliich regulate its disjTOsi- 
tion, can hardly be overestimated ; but I venture to think 
that the obscurity which has been supposed to ])ervade tlu^ 
>subject, has been somewhat exaggerated. No one with 
an adequate knowledge of the manifold jirobhuns which 
^ demand our attention in this held of eiKjuiry, will main- 
tain for a moment that the subject is wholly free from 
difficulties, or that the difficulties which present themselves 
can always bo satisfactorily solved. Wlieii, however, we 
come to examine the difficulties, we hnd that they arci 
traceable, not to anything mysterious or unintelligible 
in tlie nature of the subject, but rather to the fact that 
the authorities we have to rely are, on the one 

hand, m fragmentary and unsystematic as to be easily 
LP 1 





2 THE LAW OF PERPETUITIES 

liable to misinterpretation; and, on the othei% so varied 
in extent and diverse in character as to make it excep- 
tionally hard to co-ordinate and harmonize them. It 
would servo no useful purpose if I were to lay before you 
a dry catalogue of these authorities ; I wish you only to 
bear in mind that they can never be studied with profit 
or pleasure unless you have a clear conception of the 
manner in which the laws regulating the disposition of 
land have developed with the progress of civilization. I 
purpose, therefore, in this introductory lecture, to sketch 
in outline the historical development of the ideas relating 
to land, and thus to determine the nature of the Law of 
Perpetuities and its place in Jurisprudence. 

i^'Law of^ Perpetuities, as I have just indicated, is a 

perpetuities* branch of the law of property, and its true object is to 
restrain the creation of future conditional interests ; it 
has been a famous topic of controversy among eminent 
jurists, whether or not the Law of Perpetuities also aims 
at the prevention of the non-alienation of property. 

1 must reserve a discussion of th isinteresting question 
for the present, but it is manifest that whether the 
one or the other be the true object of the Law of 
Perpetuities or whether they both be objects of the 
law, each deducible reciprocally from the other, it can 
find no possible place in systems of Jurisprudence to 
which the idea of individual ownership is unknown. 
Indeed, it is difficult to conceive of a Law of Perpetuities 
before the development of the idea of individual owner- 
ship and its necessary concomitants, namely, the ideas 
of the right of alienation of property and the right oL 
testamentary disposition. It is, therefore, by no means a 
matter of surprise that the laws of archaic communities 
show but the faintest traces, if any, of a Law of Per- 
petuities. 

History of Those of yoii who are familiar with the brilliant re- 
searches of Sir Henry Maine in the domain of Compara- 
tive Jurisprudence,—* researches which have done so much 
to illuminate many a dark corner in the history "of law — 
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cannot have failed to remark that the history of ownership 
in land, so far as tliere are materials available for a study 
of it with reference to different countries and different 
ages, has pursued one unvarying course. Commencing 
with community of tribal possession, land has everywhere 
'been, by imperceptible degrees, appropriated to the vil- 
lage, the family, and the individual. Of the earliest ages 
when men lived solely on wild fruit or on the produce of 
the chase, we have no contemporary historical records to 
rely upon ; but, so fiir as may fairly be judged from the 
habits and character of existing races who are still in the 
lowest scale of civilization, for instance, the Red Indians 
of North America or the Tartars who people the Steppes 
of Central Asia, we are entitled to say that in the remot- 
est antiquity, division of tribes involved distinction of Tribal owner- 
territory. Each tribe jealously guarded its own territory 
from intrusion by others, but, within its own range, all 
the members had equal and unrestricted right of user. 

This principle of absolute exclusion as regards strangers, 
and of absolute equality as regards members of the tribe, 
is really not so very striking as it may appear at first 
sight to be ; thus, for instance, when you remember that 
all modern nations claim a special ownership in fisheries 
within a certain distance of their shores, and at the same 
time allow their subjects a common right to AksIi in the 
waters thus reserved, you will perceive that this apparently 
archaic idea still survives amongst all civilized people. 

But the higher races gradually progressed beyond this Transition to 
primitive stage of tribal occupation of land, and by the 
••early discovery of agriculture which afforded an ampler niunity. 
means of industrial existence than the bare natural pro- 
duce of the earth, approached to more settled habits of 
life ; and it is to this transition that we must trace the 
formation of the family and the village community. It is 
needless to enter here into an examination of the contro- 
versy, whether the village community was formed by the 
-expansion of the family, or the family was formed by the 
•dissolution of the village community ; so far as I have been • 
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able to examine the evidence, both the processes* seem to 
have been at work under varying conditions, and many 
of the erroneous statements on the subject are undoubtedly 
due to an attempt to apply one uniform theory to widely 
different circumstances. Be that as it may, it is not 
difficult to obtain a tolerably accurate idea of the terri- 
torial relations of the village community, from the 
descriptions given of it by contemporary obsei^vers of 
antiquity, and from the illustrations of its survival in 
modern times. The village coinmunity, then, in the first 
place, was a body of men who were descended from a 
common ancestor, at anj^ rate so far as the principal 
members wore concerned, and who were united by a 
common religion essentially commemorative of tjiat 
des(*ent. But in addition to this primary religions tie, 
and to some extent dependent upon it, was the further 
tie to which their community of land gave rise. The 
land belonged to the community, and tlie comniunity 
was settled upon the land ; an individual, therefore, 
was not a member of tlie community because he lived 
vi|)on or owned the land ; but he lived upon the land 
and ha<l interest in it, because he was a member of the 
(community. This secondary tie, which in many instances 
survived the old religious tie, was originally tlireefold : 
the members of the coinmunity lived together ; they held 
joint interest in landed property ; they managed, foi* 
c(n’tain j)iir[)oses, that property in common; they wen?, 
thus, at once, kinsmen, neighbours, co-owners and part- 
ners. But, though their connection was .so intimate, you 
must not assume that their individuality was completely 
lost. Within the community, each family had its separate 
worship, its separate hearth, its separate pro[»erty, and, 
consequently, separate administration of that property. 
In an archaic community, therefore, there were two classes 
of conditions distinctly marked out ; the family, except 
as to ]:)roperty in land, was absolutely free from all 
(external control ; the father of the family could do what 
he liked with bis own ; neither the community as % whole, 
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nor any*iiiieniber of it, had any control over his doinestie 
inanaireinent : sucli an interference would have seemed to 
Ihe archaic mind an unauthorized intrusion, and would have 
challenged Ids just resentment. But outside the {)ale of 
the family, the cdiarined circle within which, like the 
(J 3 'clo[)S of the poet, he laid down tlio law to his wife and 
children, the father was no longer iiulej>cndont ; on the 
contrary, his freedom of action was fenced in by stringent 
rulffs framed in the interests of the other meml)ers of the 
community. It was in this manner tluit entire countries 
were originally iuhahited by independent groups of men, 
united or su|>[>ose(l to bo united by some pliu’sonal tic. 
whetlier of blood, of religion, or of ))ot.]i, and occnpyiiig 
collectively eacli its own })ortion of land. 

The earlj^ Hindu autliorities furnish no systematic 
information regarding tlie primitive stt^ges in the deve- 
lopment of the law of property winch we liave Ix'cu 
considering, and we have to rely entirely upon st‘alt(u‘e(l 
texts to jjrove the existence of the villag(3 system. I do 
not intend to emter here into a detailed examination of 
tlies<» texts, hut the gameral result of th(^ early autliorities 
may lie briefly stated to be, that the country was inliahi- 
led throiigliout by a multitude of small, ind(‘p(Mnlcnt, 
sedf-aeting, orgaui/ed, social groiijis of the ty[>e i huv(‘ 
endeavoured to d(*scribe above. Tliey were subordinate 
to the sn[»rcme autliority vested in an absolute monarcli 
who was t‘ntill<‘d to recafive a share of all agricuitural 
oroducc, the amount of wliich vari<‘d, not only according 
to th(i eliaracter of the soil, but also according to the e\'er- 
changing needs of the paramount jmwer. But there can 
be little doubt tliat, subject to this payment of revenue 
which was usually done through a lieadman, wlio was 
originally the king’s agent and removable at bis plea-'^ur(^ 
but whose office, like every other Oriental office, graflually 
tended to become hereditary, — the ownership in the soil 
was vested in tlie village communities, the princi[)le of 
\vhoso being was separation as regards one another, and 
th‘? most intimate union as regards the individual members 
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of each. This characteristic houiogeneousness, however,, 
could obviously bo maintained only so long as the integrity 
of the community was not destroyed by the inevitable^ 
introduction of strangers. It would be idle to affirm posi-' 
tively in whtit way this was at first effected ; perhaps the 
growth of the idea of individual property led to the 
transfer of their shares by individual members of the 
community, a process undoubtedly regarded with jealousy in. 
primitive ages, but gradually acquiesced in; possilily, ^i;lie 
operation was facilitated by the employment as labourers- 
of men outside the kin, to clear and cultivate lands which 
the community found itself unable to bring under tillage. 
But without hazarding a definite opinion as to the precise 
causes of the incorporation of strangers into the commu- 
nity, it may safely be asserted that in many archaic 
communities, this phenomenon was contemporary with- 
the growth of the idea of individual ownership. 

It is interesting to note that the original type of the 
village community we have been describing, may still be- 
observed in different parts of the country in various 
stages of development or decay. Thus, Colonel Tod* 
observes that every Ra jput State presents the .picture of 
so many hundred or thousand minute republics, without 
any connection with each other, owning allegiance and. 
paying rent to a prince who neither legislates for them, 
nor provides for their protection. Sir William Hunter* 
found some of the remote hill districts of Orissa, where the 
Mahoinedan and British systems of law never seem tO' 
have penetrated, exhibit an almost perfect picture of the 
primitive Aryan commonwealth. This remarkable persis- 
tency of the village community, which proves conclusively 
that the conception was deeply rooted in the popular mind, 
has been so graphically described by an eminent Indijin 
statesman, that no apology is needed for citing an extract 
from his writings. “ The village communities are little^ 
republics having nearly everything they can want within. 


* Rajasthan, V'crl, I, p. 49r>, 


• Orissa, A'cl. I, p, 32, 
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themselves, aad almost independent of any foreign rela- 
tions. They seem to last where nothing else lasts. 

Dynasty after dynasty tumbles down ; revolution succeeds 

revolution. Hiifdu, Pathaa, Mogul, Mahmtta, Sikh, 

English are all masters in turn ; but the village commuuity 
remains the same. In time of trouble they arm and 
fortify thoinselves ; a hostile army passes through the 
country ; the village community collect their cattle within 
thei^> walls and let the enemy pass unprovoked. If plun- 
der and devastation be directed against themselves, an«l 
the force employed be irresistible, they flee to friendly 
villages at a distance ; bub when the storm is passed over, 
they return and resume their occupations. If a country 
remain for a series of years the scone of continued pillage 
and massacre, so that the villages cannot bo inhabited, 
the scattered villagers, nevertheless, return whenever tlie 
power of peaceable possession revives. A generation 
may pass away, but the succeeding generation will return. 

The sons will take the places of the fathers ; the same 
site for the village, the saine positions for the houses, 
the same lands will be re-occupied by the descendants of 
those who were turneil out when the village was depopu- 
lated : and it is not a trifling matter which will drive them 
out, for they will often maintain their post through times 
of disturbance and convulsion, and acquire strength 
sufficient to resist pillage and oppression with success.”^ 

The description I have just given of joint ownership in joint owiw- 
land, though primarily applicable to India, is true of all 
Aryan countries, so far as history has been able to trace trios. 

^the development of the notion of property with the 
progress of civilization. A people to whom agriculture, 
towns and money are equally unknown, cannot possess a 
developed law of property, for lack of agriculture means 
lack of landed property, and lack of money necessarily 
implies lack of commerce, and thus it would bo idle to 
expect a well-developed law of property in the absence of 

Sir (Imvlos Metcalfe. Report Houf«e of (Joinrnons, 18H2, Vol. Ill, 
of the Select Committoo of the p. 331, 
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two of ilie most important sources of that law. If we 
seek for illustrations outside our own country, it is not 
difficailt to show that the origin of Aryan property lifts 
l)een practically identical in widely different eojnmanities. 
Sir Henry Maine when confronted by the qnestio)i, ‘‘ why do 
nurn rcs}>cct other men’s propcn-ty,” jiointed out that this 
question coincides with the other question wliy did men 
live under the system of the family.” That eminent jurist, 
however, thought that the })roblem was insoluble andrihat, 
at any rate, jurisprudence has no answer for it. I venture 
to think, however, tluit Sir Henry Maine somewhat under- 
rated tlie resources of the science of wliich he was so 
distinguished fi student find that liistorical jurisj)riidence 
is not silent in the presence of this groat i)rol)Ieni. 
If 8ir Henry Maine had not in company with tho major- 
ity of Hritish jurists, unduly slighted the theoiy of 
finex^stor-worship which was so clcfirly set forth by tiie 
brilliant liistorian of law, Fustel l)e Conlanges, he would 
not hfive found it necessary to abandon all enquiry in 
this branch of his subject. This learned French Jiudior 
in his {lowcrful exposition of tlie constil iition of the 
Ancient (^ity, points out that, in archaic times as the 
household dejiendod upon the liouse-spirit, so the r(‘spect tor 
another’s property wsis due to the respect for the spirits 
which guarded that property. In otlier words, religion 
was the hfisis as w^ell of the institution of property as 
of every other firchaic institution ; and so deep-rooted 
was the religious instinct, tliat the habit or sentiment 
f>f respect i'or property, which w'as thus generated by 
the family system, acquired sufficient strength to stfind 
alone even wlien the original force w^as witlidrawn. It 
follows, therefore, that property is a custom ; in civilized 
state that custom has been adopted and enforced by law, 
but the origin of the custom thus legalized is traceable to 
ancestor \vorship. 

You must not suppose, however, thfit the description I 
have given of the religious origin of property and of its 
piimitive type is universally applicable. Waiters of 
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eminence •whose opinion is based upon incontrovertible 
evidence have given a veiy different account of the origin 
of property and of the process by which the joint owner- 
ship of primitive ages was gradually transformed into the 
individual ownership of the modern world. The most 
illustrious exponent of this school of writers is Mr. Herbert 
Snoncer/ whose theorv, from the A^ery oininenec of his 

^ / . . AT Simmer. 

name, deserves more tlian a passing notice. According to 
hini,«'tlie* desire to fij)|>ropriate and to keep that which has 
been apjiropriated) lies deej) not only in human nature, but 
in animal nature g<‘nerally. But although propei'ty neces- 
sarily implies approjiriation, this hy itself w^ould not he 
enongli ; as (Jreim^ |>oints out, there must also be a recog- 
nitioiij tacit or express, of that appropriation by others. 

The consciousness that conflict and consequent injury 
may probably result from the endeavour to tak(> tliat 
which is held by another, always tends to establish and 
strengthen tlu^ custom of leaving each person in possession 
of' what lie has obtained by labour ; and this custom takes, 
among primitive men, the shape of an overtly admiltiMl 
claim. In other words, this recognition of the title of 
the appropriator, which lies at the root of the notion of 
]»roperty, is not (huived IVom contract as (Trotius^ would 
have it, nor is it derived from supreme force as Hobbes^ liuV.bcH 
put it, but it is based upon the consciousness of a common 
interest to vvhi(*h each man recognises every other man as 
contributory. This (rlaiin to private ownership, ju imitive- 
ly recogrii/.ed iji respe(‘t of movables and game killed, was 
not recognized in respect of tracts of territory ; ami the I'rivate 
^reason is not far to seek; for property could be indi- origtuaily^ 
vidualized only in so far as circumstances allow^ed indi- 
A'idiuil claims to be marked off wdth sonui definiteness. 

( 'onsequentl}', in the earliest ages, it w\as not individualized 
in respect of land, because, under the conditions, no indi- 
vidual claims could be show n or could be effectually marked 

‘ Principles of Socit)logy. » DeJnre, Book II, Chap, if, §6. 

* Principles of roliiical Ol'liR’at ion, • Leviathan, Part II, Chaf). XV, 

^ 214 . • xvm. 
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off even if they were shown. But as society gradually 
progresses from a nomadic to a settled state, ownership 
of land by the community becomes qualified by individual 
Next extendcKi ownership, though, at first, only to the extent that thoso 
who clear and cultivate portions of the surface, have un- 
disturbed enjoyment of the produce. Habitually, the 
public claim, the claim of the State, survives ; and, either 
when after a few crops, the cleared tract is abandoned, or 
when after transmission to descendants, it has ceasedFto be 
used by them, it reverts to the community. Where, how- 
ever, the patriarchal form of organization has been carried 
from the pastoral into the settled state, and, sanctified by 
tradition, is also maintained for purposes of mutual protec- 
Period of tion, possession of land partly T>y the elan and partly by 
transition. family, long continues, side by side with the separate 

possession of things produced by separate labour. Thus 
while in some cases, the communal land-ownership or 
family land-ownership survives, in others it yields in 
various modes and degrees, to qualified forms of private 
ownership, mostly temporary, and subject to supreme 
War dostriK!- Ownership by the public. But war, both by produc- 
ownc^siii}?.^ differentiations within each society, and, by 

effecting the subjugation of one society by another, 
undermines and ultimately destroys communal proprie- 
torship of land ; and, partly or wholly, substitutes for it, 
either the unqualified proprietorship of an absolute 
conqueror, or proprietorship by a conqueror, qualified by 
the claims of vassals whose claims are, in turn, qualified by 
those of dependents attached to the soil. In other words, 
the system of status which militancy develops, involves a, 
graduated ownership of land, as it involves a graduated 
Effect of ownership of persons. The individualization of owner- 
ship, once thus effected by war, is, in its turn, strengthened 
and developed by the industrial progress of the community 
which follows when war has ceased. Accumulation of 
movables, privately possessed, increases as militancy is 
restrained by growing industrialism ; the growth of 
industrialism necessarily pre-supposes improved ♦facilities 
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for disposiifg of mdastrial products, there comes along 
with it measures of quantity and value promoting 
exchange, and finally the more pacific state of society 
iipplied by the growth of industry, renders it safe for 
men to detach themselves from the groups in which 
they previously kept together for mutual protection. 

The individualization of ownership, thus extended and 
made more definite by comjnercial transactions, eventually 
atfects*'t]ie ownership of land ; for, bought and sold by 
measure and for money, land is assimilated in this respect 
to personal property produced by labour, and becomes, 
in the popular mind, confounded with it. But, while 
private possession of thiujgs produced by labour may 
grow even more definite and sacred than at present, 
the inhabited area, which is our [latrimony and cannot bo 
produced by labour, must ever continue subject to the 
paramount ownership of the State. 

I have now traced in outline the transition from corpo- (irowtii 
rate to individual ownership ; I have pointed out to you that alio "clou', 
this was the inevitable result of the disintegration of the 
patriarchal family and the emancipation of the individual 
members from the rule of the pater-familias ; in other vvords, 
the history of individual property coincides with the history 
of individual liberty. Nowhere has this phenomenon been 
better illustrated than in India, where the primitive joint- 
tenancy of the Mitakshara type has been converted into 
the tenancy in common of the Dayabhaga School. A neces- 
sary consequence of this transformation from corporate 
to individual ownership was the growth of the right of 
ajienation ; originally, no doul)t, a sale of the family 
property was prohibited or rather unheard of ; gradually 
it w'as allowed wdth the consent of the community who, 
ns the ultimate heirs, had a direct intere.st in such a trans- 
action ; later on, as the exigencies of social life grow 
more and more urgent, such sales came to be considered 
as permissible in cases of necessity ; and, finally, the 
right of alienation became habitual and comparatively 
easy. ^ 
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The next stage in the progress of the ideas relative to 
the disposition of land was readied with the development 
of the idea of testamentary disposition. The researches of 
Sir Henry Maine have, no doubt, made you lamiliar with 
the doctrine that the testament was at one time a means for 
continuing the universal succession, at another time it was 
a means for (li.stril)iiting tlie testator’s property ; or, to 
put it in the language of the Roman jurists, a testament 
was eitlier a method of appointing a lieres^ or uiuversal 
successor, or it was a method of providing for the pay- 
ment of legacies and charges on the property. How the 
one object was related to the other, and hy what steps the 
modern will was developed from its arcluiic prototype, 
I must resiKst tlie temptation to discuss at length, as I am 
not now lectnring to you on tlie history of Law. Vou 
will renieniber, however, that tlie primitive notion of a will 
was inextricably mixed up and confounded witli the theory 
of a man’s jiosthumoiis existence in the person of his heir, 
that is to say, the notion was founded upon a ficiitions 
identification between the deceased and his successor. 
Primarily, then, the primitive testator, in exercising his 
function, simply nominated his successor, the person who 
was to sustain his persona or the aggregate of his family 
rights and duties ; and it was only very slowly and 
imperceptibly that this operation was turned into a 
means of exercising the right of disposition ovf^r one’s 
property, even after that property had ceased to lie subject 
to his physical control by reason of his death. The view 
which i have set forth as to the history of the origin of 
wills is the one ordinarily adopted by English jurists and 
has also lieen held applicable to India in a celebrated 
judgment of the Privy Council.^ It would be hardly fair, 
however, not to tell you that the opposite view has been 
taken by an eminent American historian of law. Chief 
Justice Holmes,^ who maintains that the law of wills was 
not developed out of the law of gifts and conveyances, but 

» Tagore v. Tagore (1872), L. R., B. L. R., 377, 18 W. R., 352, 

I. A,, Sup. Tol., 47 (68); S. O., 9 ■ Comuion Law, Lecture X. 
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ratluvr that Yreedom of alienation grow up by a gradiuilly 
increased latitude in the choice of successors ; in other 
words, the right of alienation was not the cause, but the 
consequence of the right of testamontarj disposition. It is 
not necessary for me to enter here into a detailed examin- 
ation of this thesis, for whether the law applicable jjrimarily 
to persons taking by descent was extended to persons 
taking by purchase, by reason of fictitious identification 
of thtftransferee with his transferor, or, whether tlie early 
form of instituting a heir was nothing more than a parti- 
(uilar a{)plicatjon of a }>reviously familiar notion of con- 
veyance to tlie sale of the familia or headsliip of tlie 
family to the intended lieir, it is immaterial for our 
present purpose to cnquiro ; it is enough for us to observe 
the co-existence of the riglit of alienation with tlie right 
of testamentary dis[)osition and note tlie consequence 
thereof. 

We have now arrived at a state of society vvliere 
tlie iMdivi<lual is vested with the full owiKTship of land, 
wdiicli entitles liim to do as lie ]ik(\s witli liis property 
during Ids life, to bequeath it to whom he pleases on his 
death, and elfoctually to exclude! all other persons from 
dealing with it in any way or in any circumstances ; 
in other words, as Austin ^ puts it, tlie full owner’s Austin, 
right over Ids pro])erty is indefinite in point of us(‘r. 
iinrestricited in ])oint of disposition, and unlimited in 
point of duration. But, altljongh the full owner is 
clothed vvitli the riglit of alienation which entitles him 
to transfer the privileges of own<‘rsld|) to the person of 
his ehoice, altliougli the full owner is clotlual with tlie 
right of testamentary <lis[)Osition which entitles him to 
bequeath his ]>roporty at the moment of liis d(*atli to the 
successor of his choice, tlie question necessarily arises, 
whether it is beneficial to the community further to 
extend tliese [lowers. For, as Domatr puts it, inheritance D.anru. 
is a rule laid down by the State, not merely for the 

> JuriHpnuience, VoJ. II, p. * Civil Law, § 2113, (3853), Vol. 

•^77. .*• II, p. 5 ; (*i737), Vol, I, p. 51S. -) 
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benefit of individuals, for reasons of publie policy. 
The problem, therefore, we have to face is, how far is 
any individual who has possessed a particular piece* of 
property for a number of years, entitled to say that he 
has authority to impose fetters upon it to bind his 
successors for generations. It would not be profitable for 
us to discuss here the motives which induce land-owners 
to impose such restraints ; but we may take it as a well 
ascertained fact, that great land-owners who ' enjoy 
this freedom of alienation and devise, jealously guard 
against the possibility of tbe exercise of similar powers 
by their successors. To preserve the family name and 
position, to keep the land in the family, seems so desir- 
able and even so laudable an object, that they do their 
best to contrive restraints on alienation and succession, 
when the property passes into the hands of successive 
generations. It is just here that law steps in, upon 
grounds of public policy, and, in the interest of the com- 
munity, to ])revent the creation of remote interests in 
property and the imposition of unlimited restraints upon 
its alienation. It would be out of place to enter here upon 
an examination of the grounds which may be urged in 
justification of this interference on the j^art of the State, 
and I must resist the temptation of discussing the question 
of natural rights, and the relation between the individual 
and the State ; for our present purposes, apart from all 
sociological questions, w© must start with the proposition 
that, as the right of disposal of property is a creature of 
political necessity, its exercise must be subject to such 
restrictions as best answer the objects for which society 
exists. Now, in proportion as civilization advances and 
with it trade and commerce, the great fountains of wealth, 
in the very same proportion will the necessity for the 
free and easy circulation and transmission of property be 
manifest; or, as Sir William Blackstone^ puts it, pro- 
perty best answers the purposes of civil life, specially in 


• 2 Cununentarics, 174, 



IN BRITISH INDIA. 


15 


-commercial ^countries, when its transfer and circulation are 

totally free and unrestrained. Whether or not this is sound 

from the economist’s point of view, it is not for me to 

judge ; it is enough for us to know that this is one of the 

fundamental axioms, which is accepted throughout the 

modern civili^sed world, and every disposition of property 

which contravenes this political maxim, is regarded as 

against the “ policy of the law,” I will not attempt to Public policy* 

define^this mysterious phrase, but we may say generally 

that by policy of the law are meant those principles? of 

jurisprudence which underlie and form the basis of the 

institutions of the country, and which may perhaps be more 

correctly considered as matters of public policy rather than 

of technical law. As an eminent English judge once said, 

You cannot lay down any definition of the term public 
policy, or say, it comprises such and such a proposition 
and does not comprise such and such another ; that must 
be to a great extent a matter of individual opinion, because 
what one man or one judge and perhaps I ought to say, 
one woman also, might think against public policy, 
another might think altogether excellent juihlic policy. 
(Consequently it is impossible to say what the opinion of a 
man or a judge might he of what public policy is,”^ 

We shall assume then that it is excellent puhlii* policy 
to promote the circulation of property in commercial 
countries. Nor can you say that this is a very large as- 
sumption to make ; for the necessity of imposing some 
restraint on the power of protracting the acquisition 
of absolute interest in property will be obvious if 
you consider for a moment what would bo the state of 
a community in which a considerable proportion of the 
land and capital was locked up, That free and active >)urmi\n. 
circulation of property which is one of the springs 
as well as the consequences of commerce would be 
obstructed ; the improvement of land checked ; its ao-t 
quisition rendered difficult; the capital of the country 

• Per Sir j^leorge Jessel, M. R., 605 (620). 

in Bemnt v. Wood (1879), T2 Ch. 1), 
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grail ually withdrawn from trade ; and the incentives to 
exertion in every brancSi of industry diminished. Such 
a state of things would he utterly inconsistent with 
national prosperity ; and those restrictions which were 
intended by the donors to guard the objects of their 
hoiinty against the elFects of their own improvidence, 
would be baneful to all.”^ I know of no writer who has 
more vividly described than Lord Bacon has done, the 
motives which induce men to create future interests in 
property and to impose restraints upon its alienation and 
the consequences thereof. I shall, therefore, take the 
lilierty of quoting to you the very forcible tliough some- 
what quaint language of the celebrated argument in Child- 
loigli’scase.^ It is a wisdom and foresight for every man 
to imagine of that which may ha])pen to his posterity and 
l)y all ways establish his name. To this I answer, that in 
is a wisdom, but a greater than even Solomon aspired, 
after. For 1 find that he uses otlier language when he 
says that he must leave the fruit of lus labour to one of 
whom ho does not know, if he shall l)e a fool or a wise 
man. And yet does he say tliat h(j shall be an usufruc- 
tuary or tenant restrained in a j^erpetuit}^ ? No, but th<i 
absolute lord of all that lie had by his travail.^’ Of the/ 
evils of a jierpetuity. Bacon says: ‘‘A man is taken pri- 
soner in war, lAie and liberty are more precious than lands 
or gootls. For liis ransom it is necessary for him to sell. 
If he be then sliackled in his conveyances, lie is as nincli 
captive to his c()nve 3 ’'ances as to his enemy and so must 
die in misery to make Ids son and heir after him live in 
jollitv. Some young heir when he first comes to the 
float of his living out-conipassoth himself in expenses, yet 
perhajis in gooil time reclaims himself, and has a desire to 
recover his estate ; hut lias no readier way than to sell a 
parcel to free himself from the biting and consuming 
interest. But now ho cannot redeem himself with his 
proper means, and though he he reclaimed in mind, yet 


1 Jarniaaon Wills, 213. 
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can he not remedy Lis estate. So i ussincr over the con- 
sulerations of humanity, let us now consider the discipline 
of Aimilies. And touching this E will speak in modesty 
and under correction. Though I reverence the laws of 
iny country, yet I observe one defect in them ; and that 
is, there is no footstep of the reverend potestas patria 

which was so commended in ancient times 

Thi§ only yet remains : if tlie father has any patrimony 
and tlie son be disobedient, he may disinherit him ; if he 
will not deserve his blessing, he shall not have his living. 

But this device of per{)etuities has taken this power from 
the father likewise and has tied and made subject (as 
the jnoverb is) the i>arents to their cradle, and so notwith- 
standing he has the curse of his father, yet he shall have 
the land of his grandfather.” 

1 have now’ exjdained to yon, as (dearly as I could, the Summary, 
nature of the law of perjxduities and its place in jurispru- 
dence ; 1 have pointed out to you that there is no possil)le 
occasion for it in primitive and archaic systems of law% 
that in regality its evolution has been eontemporaueoiis 
with the growth of the eoneeption of individual ownership, 
of the right of alienation, and of testamentary disposition. 

I have further explained to 3^011 that th<* cliief inducements 
to the creation of pfu’petuities are the desire of preventing 
]>rodigarity in onr descendants, the desire of ruling after 
death, and last, but not least, family pride, joined to that 
agreeable illusion wbicli paints the suecessive existence 
of our (lescendauls as the prolougatitm of our own ; our 
imagination is not satisfied with the idea of leavino- our 
children tlie same value ; must possess the sauu? 

lands, the same houses, the same natural objects, for this 
continuity of ]:>osscssion apjiears a continuity of enjoy- 
ment, and gives support to a feeling chimerical and 
absurd.^ Ijastlj-, 1 have examined the principle.s of public 
policy which form the foundation of the law , and 1 have 
^ dwelt on the dangers which w^ould inevitably result if 


M , 14^ 
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perpetuities were allowed to take property out of coiiunerce 
and thus prevent the circulation of the riches of the 
Twokfoid kingdom* You will see*, therefore, from what I have just 
jpcj^otuities, stated that a perpetuity could arise in two ways, first, by 
taking away from the owner the power to alienate' ju'operty ; 
and, secondly, by allowing the creation of remote future 
interests. In the early stages of the development of the 
law, these ideas were confounded, but gradually when 
they were differentiated, the first gave rise to the rule 
forbidding restraints on alienation, the second gave rise 
to the rule against remoteness which is miscalled the rule 
against perpetuities. When this differentiation had 
been effected, it was inevitable that a further question 
should arise, whether the second rule is merely a form of 
the first ; in other Avords, is a remote future interest 
objectionable only because for too long a period there 
may be no one who can give a good title, or, is it objec- 
tionable also because the policy of the law does not allow 
interests so uncertain in value to hamper a present owner- 
ship. Under many circumstances, whichever principle 
was applied, the result would bo the same ; but, finally, 
cases arose which made a decision of the question irri- 
perative. This is the problem upon the solution of which 
•eminent judges have been divided in opinion, and for 
obvious reasons 1 must reserve a discussion of it till I 
come to that branch of the law of perpetuities which 
treats of restraints on the alienation of property. For 
the present, I must ask you carefully to bear in mind the 
broad and well-marked distinction which I have just 
indicated between the two divisions of the law of per- 
petuities, namely, the rule against remoteness, and the 
rule against restraints on the alienation of property ; this 
fundamental distinction has been, to the great reproach of 
cur law, sometimes overlooked, and the consequence has 
been frequent lapses into error, from which the courts 
have recovered themselves slowly and painfully. Indeed, 
if you will follow me patiently to the end of the present 
course of lectures, you will discover that the study and 
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practice of the law of perpetuities is, iaileed, a constant 
school of modesty ; it would be by no means difficult to 
frame a long list of the blunders with regard to its ques- 
tions made by eminent lawyers, blunders which they 
themselves have been sometimes the first to acknowledge. 
It will consequently be necessary, as you proceed, to 
examine cautiously even the opinions of eminent judges in 
a spiri(^of criticism which would be possibly unbecoming 
in other branches of the law, for here, at any raU\ if 
nowhere else, even a lawyer imbued with superstitious 
reverence for authorities may tiike his motto from Voltaire, 
that “ An open-minded hospitality for new reasons is 
essential to intellectual advance.’’ 
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LECTURE II. 

The Rtle against Perpetuities — Its Origin ani> 
History in English Law. 

, of In the last lecture, we were engaged in an exainination 
ot' the nature of the Law of Perpetuities and of the 
precise place it occupies in jurisprudence. You will re- 
nieinher, I pointed out to you, that a consideration of the 
provisions of various archaic systems of law, leads us to the 
conclusion that the notion of individual ownership haslieen 
in all communities a product of extremely slow growth- 
At the same time, you will not forget that wherever this idea 
of imlividual ownership was well developed, the right oi‘ 
alienation, inter riro^and by testamentary disposition, was 
carried to an extreme, and every effort was made to allow 
the grasp of the dead hand to be kept on the land of the 
living. But, as might have been anticipated, this naturally 
produced a reaction ; a great land-owner, possessed 
of wealth and property, and vested with an absolute 
power of disposal, might not only alienate it freely 
during his life, devise it at his death to the successor of 
his choice, but, from a desire to preserve his family name 
and position, might leave directions as to the mode and 
manner of enjoyment of the property by successive 
generations, and might even seek to impress upon it a new 
law of succession. Yet, such a state of things, however 
gratifying it might be to the individual owner, could hard- 
ly be looked upon with favour by his successors who 
might not always have reverence enough to believe in his 
absolute wisdom in the matter of the disposition of his 
property for the benefit of generations unboHi ; at the* 
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^ame lime, coarts of law would not be slow in their en^ 
deavonr to protect the interests of the comnuinitj hv u 
persistent refusal to recognize many of these attempted 
restraints which render land “incapable of answering 
those ends of social commerce, and providing for tlu‘ 
sudden contingencies of private life for which property 
was first estal)lishod.”^ To this abuse, then, of the 
unlimited ri**:ht of alienation and devise, to this inex- 
])Hcabll‘ desire on the part of the individual proprietor, 
himself vested with the most absolute right of disposition, 
to fetter the disposition of the property in the hands of suc- 
cessive generations, it is to this that we must trace tln^ 
origin of those wholesome rules which regulate the cr<\'i- 
tion of future interests, and the imposition of restraints on 
the alienation of property. In tlie present lecture, \v(‘ 
jnirpose to trace in outline the origin and history ol‘ tin* 
rnle against Pcrfietuities jii English law. 

The liistory of the origin of the rule against Perjxduities \u\\c against 
in Englisli law furnishes an excellent illustration of tlu* 
anomalous way in wliieh much of that system has been < 
deve]oi)ed. The rule exists indejiendoutly of Statute* law, 
and no trace of it can a|)parently be found in any Act of 
Parliament. Like many other wholesome princijdes v ith 
which w(‘ are now familiar in Englisli jurisprudeiua^ it 
owes its origin to the great (!)lutncellors whos(^ 1‘nnction it 
was to moderate tlie rigour and remove the anomalic^s 
of the common law.^ Put nothing would )>e a gi*(‘at<u* 


* C Blackstono’s (.^^oiniijcntarics, 

174. 

•• “ Tlion, tliiM-e was anctlHU* 
also iiivontad hy tlic CUiancel- 
loi'S, ill analogy to tlie tioniTnoii 
law. That was an invoi-tion of a 
different Ivin (1 from the other 
{restraint <m antieipatioii or aliena- 
tion which, was allowed in the ease 
of a married woman), “ and wan 
this time in favour of ulteiiatiou 
and not against it. The law does 
not recogni.*^ disiiositions which 
m’ouM practically make property 


inalienable for ever. < ’onl iiigvMil. 
remainders were iiitrodneed. 
which had the eff«’<*t t»f reiiflering 
property inalieniible. 'I’he ilortrine 
of contingent reniaimleis was 
discussed by the Chaneclloi s, vv1k> 
bold that a reniaimier dep<MMling 
upon what vvms called a pos ihility 
on a pOHsiliility was contrary to tln^ 
common law. That was a whole- 
some rule, only it w;im <M>nsif]ei4, d 
that it <Ud not go fai* enough. 
The result was that the ( Jhanceilors 
established this rnle in favour of 
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mistake than to suppose that we could lay our finger 
on any particular decision of tha Chancellors and 
say that here the rule against Perpetuities first 'saAv 
light. In law, and specially in those departments of 
law which owe their development mainly to judicial 
exposition, the assertion may be safely hazarded that there 
are no sudden starts, no absolute beginnings— an asser- 
tion winch is strictly true not only of the world of 
organic genei'ation, but also of the world of intAIectual 
production. Fix where we may the origin of this or 
that legal doctrine or idea, tlie patient historian of legal 
institutions will discover some earlier anticipation. While, 
tlierefore, it would servo no useful purpose to place before 
yon a detailed examination ot* the earliest cases in which 
the doctrine of Perpetuities was directly or indirectly con- 
sidered, 1 must ask you carefully to stud}' the leading 
cases on the subject, cases which inay rightly be regarded 
as marking out the successive epochs in the development 
of the rule. And if you read tlie story of this develop- 
inent intidligently, you will find that the results of the 
earlier cases in wdiich the doctrine is dimly shadowed 
forth, luive become embodied in the structure, raised by 
tlie later Chancellors, not as the sti*ay carved corner of 
some older edifice, to be found here or there amid the new, 
but rather like minute relics of earlier organic life imbedded 
in the very stone they built with. 

Those of you who have a familiar knowledge of the ele- 
Jiientsof the history and principles of English law, — know- 
ledge w'hich may easily be acquired, for instance, from the 


alienation, that property could 
not be tied np longer than for a life 
in being and twenty-one years 
after. That is called the rule 
against perpetuities. This rule, 
therefore, was established directly 
ill favour of alienation : it merely 
cirried out the principle of law 
that property is alienable. 
larly, in the case of executory 


interest, the law put a limit or fet- 
ter upon the testamentary power. 
Tlie theory of both rules is, how- 
ever, the same, namely, that pro- 
perty is alienable, thougli it may 
be made inalienable to a certain 
extent and in a peculiar way." 

Jossel, M. K., Jn re Ridleifr 
im% 11 Ch. D., 645 (649). 
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now neglecJtod commentaries of Sir William Blackstone/ — 
will see without difficulty that questions of remoteness in 
the creation of estates and interests could hardly require 
decision before the enactment of the Statute of Uses* 
and the Statute of Wills.® And the reason is not far 
to seek ; in those diiys, incorporeal hereditaments were 
selJom created to take effect in future ; terms for years 
w(3re, in the majority of instances, short, present terms ; 
execwtory devises under powers given to executors, were 
necessarily rare, as they could arise only in the few 
localities where land was devisable by custom ; and 
contingent remainders, with all its subtle learning, was 
for a long time unknown to the hvw.^ Indeed, if 
Mr. Williams is correct in his conclusion, even up to 
the middle of the sixteenth century, in all marriage 
settlements, the remainders appeiir to be uniformly vested, 
the estates tail being given to living parties and not to 
sons or daughters imhorn.® The circumstances I have 
mentioned would be sufficient to explain why questions of 
remoteness in tlio creation of estates and interests rarely 
called for Judicial decision before the middle of tlie sixteenth 
century. But it is necessary to make a passing refer- 
ence to another circumstance which has sometimes been 
referred to, as having an important bearing on the matter ; 
it has been asserted by more than one authority whose 
opinion is entitled to careful consideration tliat remoteness Supposed ruio 
of limitation was etfoctually prevented in early times 
bv a supposed rule that no future interest could be created iK/hsiid 

]ity, 

* Modern conveyancing as a adays nndnly neglected, partly 
, whole, ami the rtjgnlar use of by reason of cxa‘^yI^i rated criti- 
settlcments in thoir modern form, cisms which have obtained enr- 
certaiiily date from about Bridp:- reney, partly from the ravages it 
man s time. A brief but clear havS suffered at the hands of so- 
and admirably written account called editors.*’ Pollock, Land 
of the elements of the subject. Laws, 225. 
botli doctrinal and historical, is * 1535^ 27 Hen. VIII, c. 10. 
given in the ijart of Blackstone’s » 1510, 32 Hun. VIII, c. 1. 

Commentaries already referred * Williams, Real Property, 13th 
to (Book II, Chap. II); it ought ed., 265-263. 
to be needless to mention this, • 1 Jurid. Soc. Pap., 47. 
but the t<At of Blackstonc is now- 
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in fiivoar of an unborn child of an unborn person as 
«uch a limitation involved a possibility upon a possi- 
bility, It is not necessary for our present purpose to 
enter into a minute examination of the cases in which 
this doctrine is said to have been applied or implied ; 
but, there appears to bo good ground for the conclusion 
to which Professor Gray ^ has been led by an elaborate 
examination of all the cases on the point that the notion 
tliat there cannot be a possibility on a possibility^ first 
started by Chief Justice Popham, and vaguely repeated 
in practically identical language in several cases, ^ is not 
countenanced by the earlier authorities, at any rate, never 
took root, was disavowed by Lord Coke,® and finally dis- 
credited in the great case of the Duke of Norfolk,^ in 
which Lor<l (fiiancellor Nottingham laid down in the 
clearest possible language that there was nothing un- 
natural or absiinl in a possibility upon a possibility and 
a contingency upon a contingency, 
ivipetwity, Before we proceed to an examination of the cases in 
which the rule against perpetuites was first established, 
it would bo desirable to have a clear notion of wbat is 
meant by a perpetuity,” and thus to guard ourselves 
against that ambiguity of terms which, since the days of 
Socrates, has been universally recognized as a fruitful 
source of error and confusion in every department of 


’ Perpcrnitics, §§120-131. 

• “ A (JoulU not coniinence 

upon a contingent wliieli flependcU 
upon anotlier eontingont.” Re.clor 
of ChfidhKjfon'it ease (1598), 1 (.•o., 
153rt “A po.ssibiJity which 

shall make a remainder good, ought 
to be a coininon possibility and 
potmilo prophujua,** CholomleifH 
(1597), 2 Co., 50a (515), “A 
possibility cannot increase upon a 
possibility.” rase (1610), 

^ Co., 73h (75rt). “ Sometimes one 
possibility shall not beget another.” 
hlamford v. Blamford (1616), 3 
Bulst, 98 (108). “ The law will 


never intend n possibility upon a 
possibility.” Co. Idt., 184o, 

• 3 Bnlst, 98 (lOS) ; 1 Holle, 
318 (321). 

^ (1681) 3 Ch. C;)s., 29 “That 
there may be a possibility nf>on a 
possibility and that there may be a 
contingency upon a eontingency is 
neither nnnatnial !ior absnrd in 
itself ; but the contrary rule given 
as a reason by my Lord Popham 
in the Hector of Oh.ertin(ffoo\H rase, 
looks like a reason of art, but in 
truth has no kind of reason in it, 
and I have known that rule often 
denied in Westminster Hall.” 
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liuman knowledge. I do not purpose, indeed, to enter 
here into a discussion of the propriety or otherwise of 
the definitions given by. various jurists — a discussion 
which will find its proper place in a later lecture, when 
we come to treat of the scope and corollaries of the rule 
against perpetuities. But I desire to point out to you 
at the earliest possible opportunity that the term ‘‘ i>er- 
petuity ” has been used in one or other of two senses 
%hi<?tl iniist be carefully distinguished. The natural, the Oriixinjii 
original meaning of a ‘‘perpetuity” is “an inalienable, 
an indestructible interest,” and this is the sense in which 
we find the word used whenever we come across it in tlu^ 
earliest reported cases ; there is no attem})t at an {i(*curat(‘, 
definition, hut wc have various vague descriptions of it, as 
“an estate inalienable though all mankind join in th<> 
conveyance,”^ an estate “ where, if all that have intxu’est 
join, yet they cannot bar or pass it,”*' and as “ a thing 
odious in law and destructive to the commonwealth, wliicli 
would stop the commerce and prevent tlio circulalion oi‘ 
the property of the kingdom.”^ But, this is not tlie 
sense in wliich the word is used in modern English MofU-ni 
Law ; it has th(*re a derivativ'e, secondary, or artificial 
sense, namely, it denotes “ an interest which will not vest 
till a remote period ; ” from this point of view, then, 
what is now called the rule against perpetuities sliouhl 
properly be called the rule against remotejiess, inasmuch n^r.unsi 
as it restrains the creation, not of interests which are 
inalienable and indestructible, hut rather of future interests, 
which are intended to vest absolutely beyond C(^rtain 
.specified limits of time. Thus, a condition not to snffiu* a 
recov’'ery of an estate tail was declared by lawyers of the 
sixteenth century, to be bad, as tending to create a perpe- 
tuity, the word being manifestly used in its primary sense. 

To take another illustration, consider the famous <‘ase of 


• Sat Ufiri food v. Edtje. (1(597), I Ch. Ca., 213. 

I Salk., 2'|). • (1GS;1) 1 Vernon, KJl. 

• lyaHhpnrn v. Downs (1072), 



Vhudhiyh'm 

Va9e. 


Firtst sinpfe in 
tho histofy. 

(i) (yases <vf 
freoholciy. 


Maunhitja 

Vtm, 


IjumjteCif (Mae, 


26 THE LAW OF PERPETUITJKS 

Dillon V. Freine^ known as Chxuileiglia Case} Whicli wasu 
heard in the Exchequer Chamber before all the judges in 
1595. The facts of the case, so far as they are necessary 
for our present purpose, were that there had been a feoff* 
ment to the use of C for life, remainder to the use of 0’^r 
unborn children in tail; before Chad any children born, the 
feoffees conveyed to C in fee ; question was then raised 
whether this feoffment had the effect of destroying the 
contingent remainders to the children of C, limited by 
way of use ; the judges held that the remainders were 
destroyed. But it is to be noted that no suggestion is 
made that the use was bad for remoteness and consequent* 
ly inoperative. To avoid the objection of perpetuity (in 
its primary sense), the Court held all future uses destruct* 
ible, whereas, the modern rule, to avoid the objection of 
perpetuity (in its secondary sense), hiy.s down that future 
interests beyond a certain period are invalid. In other 
words, in (!hudleigh’s Case, future uses were held valid 
but destructible ; in modern law, they are held invalid 
beyond certain limits, but within those limits, inde- 
structible. 

I have already mentioned to you that the cases decided 
daring the sixteenth and the early years of the seven- 
teenth century, while they contain a series of vague 
denunciations from the Bench against perpetuities, at the 
same time show that no attem|)t was made to lay down 
the precise limits within which future interests could be 
validly created. The earliest case, which can be usefully 
cited, is the case of Matthew Manning} in which an exe- 
cutory bequest of a tenn after a life in being, was supported, 
by Lord Coke on the ground that an executory devise 
after a life in being was good.® The principle of this 
decision was, shortly after, affirmed in Lampei*s Case} 
which appears to be the first case in which a perpetuity 

» (151)5) 1 Co., 120 a. Tudor L. ed appears to have boon a life in 
O., 200 (1st ed.). bein^. 

• (1609) 8 Co., 946. (1612) 10 Co., 466. 

• The utmost limit then allow- ^ 
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in its orf^inal sense of an inalienable interest is mentioned 
in connection with an executory devise.* Eminent judges 
liave made no secret of their dissatisfaction with both Doubted, 
these decisions, but they Imve never been overruled.^ The 
ease of Child v. which was decided immediately Child 

after Lord Coke’s time, is, indeed, an authority the other 
way, and, although the judges endeavoured to distinguish 
it from the cases of Manniuff ^ and T^ampet^ it must be 
(jpitfessed that the cases were not in reality distinguish- 
able. Ill that case, there was a devise of a term to 
Ar and his assigns, with a proviso that, if -Y died without 
issue living at his death, the term should go to 1"; X 
assigned the term and died without issue. In an action 
in ejectment by }/ against the assignee, the question could 
neatly be raised, whetlier the reason for the invalidity 
of a gift of a term, after a general failiiro of issue, lay 
in its remoteness ; for, if remoteness was the reason, the 
gift to was good, as it must take effect on the 
death of -V and was, consequently, not more remote 
tlian th<' gift wliicdi ha<l boom held good in ManninifK 
6^e.sv^* In the Court of King’s Bencli, it was overlooked, 
however, both by counsel and th(‘ beamed I'udges, that 
the gift over was to take effect in case .V died witlioui 
issue living at liis death, and not in case of failure of issue 


> Loi-a Coke, C. J. : “ It would 
l>c inconvenient that sucli man- 
ner of perpetuity slioiild bo inado 
of a chattel, when of an inheri- 
tance neither by a(rt executed by 
the common law, nor by limitation 
of an use, nor by deviHos in last 
wills, any peri)ctiuty can bo estab- 
lished ’’ (5t2a). 

• “ The first jjraiit or devise of 
a term ma<le to one for life, re- 
mainder to another, have been 
inu<;h controverted, whether such 
a remainder mi^ht be good, and 
wbetheivaU may not be destroyed 
by the alienation of the first 
party; ^d, if it were now first 


dispute<l, it would be bard to 
maintain ; but being so often 
adjudged, they would not now 
<lispute it.” Child v. Baylift, Cro.. 
Jac., 451) (401). “Though we do 
not hold it fit to call in (iiiestion 
the judgment in Matthew Mann- 
ing’s case, yet do not think it safe 
to stretch the law against the 
ordinary rules of law further than 
in that case it is done.” PearsH v. 
Reeve, (Uifil), Pollexf., 29 (W). 

• a61«~16-^3) Cro. ,Jac., 459 ; 
Palm 48, 3.33 ; W. Jones, 15. 

♦ (1609) 8 Co., 917/. 

» (1G12) 10 Co., 40//. 
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generally. The Court held the gift bad, and one of the 
reasons assigned was that, if the gift was good, it could 
not be barred by X, and, if the law did not sutter sueli 
perpetuities of inheritances, much less would it sufter 
perpetuities of chattels.” The case was carried to the 
Exchequer Chamber in 1623, and, tliere for the first time 
attention was called to the nature of the event upon which 
the gift over was to take effect. But the Court held that the 
gift was bad, and that mischief would ensue if such a 
[perpetuity ” were allowable ; the Court also pointed out 
that there was no distinction, from this point of view, 
between a case of a devise to A' and his assigns and ujpon 
his death without issue then living, to 1", and a case of a 
ilevise to A' and the heirs of his body aiul u})on his death 
without issue, to Y. It i.s manifest tliut the learned Judges 
could not have used the term in its modern sense of re- 
moteness, for clearly upon the question of remotem^ss, 
tliere is a well-founded distinction between the two devises. 
The case is, therefore, instructive as showing that none of 
the twelve Judges, excejit Chief Baron Tanfield and possibly 
also Baron Denham, recognised that the validitv of the 
limitation might in any way be affected by its remoteness. 
And, tills is all tlie more curious when we remember that 
Davenport (afterwards Chief Baron of the Exchequer) 
who had argued before the Exchequer (Jhamber in sup- 
port of the validity of the gift over, had enunciated in 
forcible, though somewhat quaint language, the princijde 
upon which the whole foundation of tlie modern rule 
against perpetuities rests.^ We have now seen how the first 


* “ There is no danger of por- 
petuily by such a conveyance. 
For he took a diversity when the 
contingency is Such as can or ought 
to happen in the life of the devisee. 
There a remainder limited on 
such an estate in case of a devise 
of a chattel is good, as in our 
ease, if he should die without 
issue of liis body living at the 
time of his death, so tluit it does 


not exceed his life. I?ut if the 
contingency bo .such as is foreign, 
is to commence in fnluro after the 
death of the first devisee, there, 
because such limitation tends to 
make a i)erpetuity, a retiiainder 
limited on it is bad, as, if he 
should die without issue or with- 
out heir, that then it shall remain 
over. And on this diversity they 
strongly rely.” Palm., .Til. 
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suggestion of the rule against perpetuities caiue from 
the bar ; we have next to see how slow was the judicial 
recognition of remoteness as the essential element in 
judging the validity of future limitations. 

The next decision to which I shall draw your attention Pdhv. Brown 
is the case of Pells v. Brown^^ the importance of which 
has been very variously estimated ; Lord Kenyon de- 
scribed it as ‘‘ the foundation and as it were the Magna 
Charta of this branch of the law,”‘^ and, Hargreaves, on 
the other hand, though he admits the almost unreachable 
subtlety of the reasoning, thought it could not ‘‘ have 
furnished mnoli of the code of executory devise.’’^ In 
this c«ase, land was devised to A in fee, and if ho dieil 
without issue leaving B surviving him, then to B in fee. 

The event which happened was that A suffered a common 
recovery, devised the land to C, and died without issue. 

Upon a claim by i?, the survivor, against the devisee, it 
was held that the executory limitation to B was good and 
could not be barred on the part of A, All that was 
actually decided, therefore, \vas the legality and efficacy 
of an executory devise on a contingency not exceeding 
one life in being. 

In Sno?r v. ('utler,^ A liaving the reversion of copy- 
liold laud after the death of his wife, devised it to the 
heirs of her body if they should attain the age of four- 
teen — a devise which, if held valid, might have extended 
to a life ill being and fourteen years later. A died witli- 
out leaving issue by bis wife ; she married again, and ba<l 
a son who reached fourteen ; she then died. The question 
w^as whether the son was entitled. The Judges appear 
to have been in great doubt, some of them objecting to the 
devise on the ground that it was to a person unborn, and, 
also on the ground of Lord Colic’s metaphysical doctrine 
of a double possibility, namely, the birth of a child and 

* (10-21), CVo. 500. ♦ (1(560 1070) 1 Lev., m; T. 

* J\)rUr y, Bniflhi/ a T. Uaym. 1(52; 1 Kob,. 752, 800; 

K.. 143 ; J R. R., (575. 2 Keb., 11, 145, ‘205 ; 1 Sid., 153. 

" 2 Ha/-;;reavc}<, Jm*. Arj?., 30. 
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that ehildV living to be fourteen years old. All the 
learned Judges appear, however, to have been agreed that 
an executory devise to take eiFect within the compass of 
a life was good, “ but not after death without issue, for 
that would make a perpetuity.” This seems to be the 
earliest direct statement of tlie proposition that the 
validity of an executory devise depends upon the question 
whether the event upon which it takes effect must hap^ien 
within a lifetime. 

We have now dealt with cases in which the validity of 
executory devises of freeholds came in question ; we 
shall next briefly refer to some cases of chattels real, to 
the consideration of which tlie rule against perpetuities 
mainly owed its growth. It appears that two classes of 
executoiy devises of terms came before the (courts, name- 
b% (0 those that were to take effect after a failure of 
issue, and (ii) those that were to take effect after a life 
interest. In the former class of cases, where the failure of 
issue was indefinite, the executory devises were held to be 
bad, in the latter class, they were held to be good. Thus, in 
Goring v. Biclersiaffe^ it was decided that in the case of 
a chattel, the limitation of a term to several persons in 
remainder, one after another, if those persons were in 
being and particularly named, could not tend to a per- 
petuity ; in other words, as all the lives wear out to- 
gether, the limitations really amount to the life of a 
person in being, with an ingenious machinery added to 
secure a long life. In Love v. Wyndkam^ it was held that 
if a tenant of a term devised it to B for life, remainder to 
C for life, remainder to .Z? for life, the devise was good, if 

» (1662) Freeman Ch., 163 ; 1 Ch. the objection of possibilities upon 
Cas., 4 ; Pollexf., 31. possibilities, if all the persons 

• (1670) 1 Mod., 50; 2Keb., 637; were in e»He at the time of the 
1 Sid., 450 ; 1 Lev., 290. ; 1 Ventr., devise, because all the candles are 
79; 2 Ch. Kep., 14. **If a term lighted at once. But if the devise 

be devised to one for life, remaind- be to one for life, who is not then 

er to another for life, remainder in esse (as to the fimt son), there 
to a third for life, and so to twenty, no limitation of a term can be 

one after the other, it is a good after that.*’ 1 Sid., 451. . 

devise to them all, notwithstanding 
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the remaindermen were all alive at the time of the devise. 
Similarly, iQ Burges v. Surges,^ where a term was settled v. 
in trust for A for life, then for his wife for life, then for 
their first and other sons successively and the heirs of 
their bodie.s, and then for their daughters, Lord Kee})er 
Finch held that the limitation to the daughters was void, 
but that to the first son was good, although that son w’as 
not esse at the time of the decease of A. The infer- Conclusion : 
ence, therefore, seems to be well-founded,— so far, andVemX*- 
indeed, as any inference may safely be drawn from cases 
whicli are not always intelligibly reported nor easy to considerefi/ 
reconcile — that up to the point of time we have now 
reached, the law was that any number of life inter- 
ests could be given in succession to persons in being, that 
limitations to unborn persons might be good, but that 
the validity of an interest conditioned upon a contin- 
gen(!y, was dependent as well upon its nature as upon its 
remoteness in time. 

We shall now turn our attention to the great case of the of 

Duke of Norfolk, sometimes called the Case of Perpetni- o/* 
ties, whicli contains the first reasoned discussion of the ^ 
Rule, and which finally established the doctrine that the 
validity of a contingent interest depends upon its distance 
in time and not upon the character of the contingency- 
The Duke of Norfolk’s case was shortly this^ : Laud 
was conveyed by the Earl of Arundel to trustees for a 
term of 200 years, in trust for Henry his second son and 
the heirs male of his body, but if Thomas, the Earl’s elde.si 


» (1662), 1 Ch. Cas.. 229 ; 1 Mod., 
*115 ; Pollexf., 40 ; Finch. 91. 

• (1681), 3 Ch. Oas., 1 ; 2 Oh. Rep., 
■229. I have not thought it neces- 
sary to reproduce in detail all the 
terms of the somewhat compli- 
•r*atcd deed in this case ; the object 
was to secure the profits of certain 
lands to the second son of the 
Biike of Norfolk, whoever he 
might be; the eldest son mus a 
lunatic ; h^ce the elaborate machi- 
nery enip/oyed in thedee^l. The 


<leed was drawn by Sir Orlando 
Bridgcman, one of the greatest 
conveyancers of the seventeenth 
century, and, sometime a Judge 
in the Court of Common Pleas ; it 
was of him that Lord Notlingliarn 
said ; “It is due to the memory 
of so great a man, whenever 
speak of him, to mention him 
with great reverence and venera- 
tion, for his learning and inte- 
grity.** 3 Ch. Cas., 27. 
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son, should die without issue male in the lifetime of Henry, 
or if the earldom should descend upon Henry, then the- 
trust to be for Charles, the third son. Thomas, the eldest 
son, died without issue in the lifetime of Henry ; the ques- 
tion, then, arose whether the executory devise to Charles, 
the third son, was good, or whether, being limited after the 
trust to Henry and his heirs male, was not too remote. 
Lord Chancellor Nottingham was assisted by Lovd Chief 
Justice Pemberton, Lord Chief Justice North, and Lord 
Chief Baron Montague ; the Chief Justices of the three 
Common Law Courts were unanimous that the executory 
tieviso'to Charles was void as tending to a perpetuity; the 
Lord Chancellor took a contraiy view, holding that there 
could bo a good limitation over, after a limitation of a 
term to ami the heirs of his body, provided the contin- 
gency on which the lunitation over was to take effect 
must happen within a life in being. After defining tlie 
nature of a perpetuity,^ the Lord Chancellor went on 
to point out that if the future estate must vest within a life- 
time, it was wholly immaterial how it was dealt with before 
it vested ; hence, as admittedly, a contigent limitation of a 
term to take effect within or at the end of the life of a 
person to whom a life interest was limited in the term, 
was good, all that it was essential to ascertain was that 
the contingency could not happen after his death, and it 


* “A perpetuity is the settle >uont 
of an estate or an iuterest in tail, 
with such remainders expectant 
upon it, as are in no sort in 
the power of the tenant in tail 
in possession, to dock by any 
recovery or assignment, but such 
reniaiiiders must continue as per- 
petual clogs upon the estate : 
such do tight against God, for 
they pretend to such a stability 
in human affairs, as the nature 
of them admits not of, and they 
are against the reason and the 
policy of the law and therefore 
not to bo endured. 


Kut oil the other side, future in- 
terests, springing trusts, or trusts 
executory, remainders that are to- 
emerge aud arise upon contingen- 
cies, are quite out of the rules and 
reasons of perpetuities, nay, out 
of the reason upon which the 
policy of the law is founded in 
those cases, especially, if they be 
not of remote or long considera- 
tion ; but such as by a natural and 
easy interpretation will speedily 
wear out, and so things come to 
their right channel again.*’ 3 Oh.- 
Gas., 1 (31). 
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was immaterial whether the first taker w-as declared to 
hold to himself and the heirs of his body or in any other 
way. It would be impossible within the limits of this 
lecture to give you a detailed account of the arguments' 
advanced on both sides which are minutely examined 
in the judgment of the Lord Chancellor ; but, there is one 
argument advanced against the validity of the devise, 
v^hich caniiot be passed over in silence. Lord Nottingham 
was pressed to define the precise limits of time within which 
the contingency must happen ; it was said, “ you may 
limit upon a contingency to happen in a life ; what if it 
be limited, if such a one die without issue within twenty- 
one years, or one hundred years, or while Westminster 
Hall stands ? Where will you stop if you do not stop 
here ? ” The answer of the Lord Chancellor was charac- 
teristic : “ I wdll tell you where I will stop ; I will stop 
wherever any visible inconvenience doth appear ; for the 
just bounds of a fee simple upon a fee siinjde are not yet 
determined, but the first inconvenience that ariseth upon 
it, will regulate it ; ’’ and, whenever you stoj) at the limi- 
tation of a fee upon a fee, there will we stop in the limi- 
tation of a term of years.” 

This judgment of Lord Nottingham, one of the most 
remarkable ever delivered in the Court of Chancery, was 
after his death, reversed on review by Lord Keeper North 
in 1683 ; but on appeal to the House of Lords, the 
decree of the Lord Keeper was in 1685 reversed, and 
Lord Nottingham’s decree affirmed. Ever since then it has Result icontin. 
been a settled point that a future interest might be limit- ^cur within 
ed.to commence on any contingency which must occur 
within lives in being, and, that in this respect there was 
no valid distinction between terms of years and freehold 

* On behalf of the plaintiff, the contingency upon a contingency, 
metaphysical doctrine of the and in truth every executory 
invalidity of a possibility on a devise is so, and, therefore, the 
•possibility was invoked, but found contrary rule given by Lord 
no favour, the Lord Chancellor Popham in the Ilector of Ched- 
observing ; Vhere may be a possi> ington’s case, is not reason.’’ 
bility upon d possibility, and a 

M, LP 3 
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Tni/lor V. 
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interests. The case of the Duke of Norfolk thus marks the 
close of the first stage in the history of the Rule against 
Perpetuities. We shall now proceed to exuinine the subse^ 
queiit history, and trace how, to use Lord Nottingham’s 
phrase, the just bounds of the rule were determined. 

In Lloyd V. Careiv^ there was a devise to the heirs of 
the body of husband and wife, but if they died without 
such heirs, then, if the wife’s heir shouH within a 
3 -ear of the death of the survivor of them pay *to the 
liusbaud’s heir £1,000, the land was to go to the wife’s 
heir in fee. You will see that this was, in substance, 
a settlement on two lives in being and a year beyond ; 
it was held bad, apparently on the ground of remote- 
ness, by the (Jourt of Common Pleas, but the decree 
vyas reversed upon appeal by the llonse of Lords. This 
case, therefore, is conclusive authority for the proposition 
that a futuro interest, to take effect twelve months after 
lives in being, is good. In some of the earlier cases, 
however, learned judges had certainly recognized the 
validity of executory devises which were not to take effect 
immediately upon the termination of lives in being, while 
in others, again, a strong opinion luid been expressed 
that the limit ought to be fixed at the termination of lives 
in esse. 

Thus ill Snow v. Ciiilet\^ to which I have already 
referred you, there had been a devivSo to the heir or heirs 
of the body of the testator’s wife, if he or they should 
attain fourteen years. Some of the learned judges were 
certainly prepared to sufiport this devise, which, if good, 
might have extended to a lile in being and fourteen years 
beyond. The Court, however, were equally divided, and, 
the reporter adds, “I suppose the parties afterwards 
agreed, for I heard nothing of it after.” 

In Taylor V. BiddnlJ^ devised land to his sister i?, the 
wife of C, until the son of B and ( 7 , should reach 


* (1697) Pre. Oh., 72, 106 ; « (1672) 2 Mod., 289 ; Freem., 

Shower. 137. K. B.. m v 

» ILev., 135. 
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twenty^one, and, then to 1? and his heirs ; but if D should 
die under twenty-one, then to the heirs of the body 
of C and to their heirs, as they should attain their respec- 
tive ages of twenty-one years, D died under twenty-one, 
then B died, leaving a daughter E ; then C died, leaving 
E of full age. In ejectment brought by the plaintiflf 
who claimed as lessee under the heir of -4, E claimed 
either as the heir of the body of O, or, if the devise to 
such heir was void, then as heir of her brother D. The 
Court held that E was entitled not only as the heir of D 
(whoso estate was vested), but also under the CKecutory 
devise over to her.^ This cerhiinly seems to recognize 
the validity of a devise to lives in being and twenty- 
one years afterwards. The case, however, ^hardly seems 
to have been treated as an authority for that proposition ; 
and, the reason is not far to seek ; for, though the form 
of devise ‘‘ to X for life until Y reaches twenty- one,’’ 
might where Y was then unborn, really cover a case of a 
life in being and twenty-one years after, yet in the case 
in which Y was horn and X was alive at his majority,® 
the devise would be within the life of X, a person in 
being, and, thus the possible extension might be over- 
looked. Thus in Lmldington v. Kime,^ while one of the 
learneil judges was prepared to allow a posthumous son 
to take, ‘‘ as liappening so short a time after the 
death of a life in being,” Chief Justice Treby doubted 
much of that and was of opinion that the tiiiie allowed 
for executory devises to take effect, ought not to be 
longer than the life of one person then in Simi- 

larly, in Scatlevgood v. Edge^^ it was still considered 
doubtful whether a life or lives in being was not the 
extreme limit, and Chief Justice Treby, while allowing 

• upon this point, tho Reports decision ascertained. See the pas- 
arc not agreed ; but the statement sage quote*!, p. 36, po»l* 
in the text is made on the autho- • This wasthe contingency which 

• rity of auphem v. Stepham (1736) actually happened in this case. 
(Gas. Temp. Talbot, 228, 232), • 1696, 1 Lrl. Kayra., 203. 

where Lord Hurdwicke caused the • 12 Mod., 278, 287; (1699) I 

record to besterchod and the real Salk., 229. 
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the validity of a devise to the eldest son *of A (who 
had then no son) and his heirs male, and, if A should 
die without issue then to the eldest son of B (who had 
then issue) in tail, expressed in very emphatic language 
the strong dislike of the Common Law Judges to any 
extension of the limits of executory devises. He said : 
‘‘ Since they have crept into the law, they have occasioned 
great confusion and disorder ; they were utterly unknown 
to the Common Law, have obtained with much aSo, and 
now they hav^e prevailed, ought to be looked upon with 
much jealousy, lest they run to a perpetuity ; and, a 
perpetuity is such a condition of a fee that the feoflFee 
shall not be able absolutely to give to another. It was 
a great policy of the Common Law that alienation should 
he encouraged ; for it is the greatest preserver and 
promoter of industry, trade, arms and study ; and this was 
visible from the making of the Statute Do Donis, until 
common recoveries were found out ; and those executory 
devises had not been long coantenaiiced when the 
Judges repented them, and, if it were to be done again, it 
would never prevail ; and, therefore, there are bounds set to 
them, namely, a life or lives in being; and further, they 
shall never go by niy consent, let Chancery do as they 
please,” Matters continued in this state of uncertainty^ 
till the decision of Stephens v, Steplwns^^ in which it 


* For instance, in Massingberd v. 
Aith (1685), 2 Oh. Rep., 275, the 
validity appears to have been 
admitted of a limitation of an 
estate to begin within twenty-one 
•years after a life in being; and 
the' same view was taken in 
Maddo.c V. Staiuett (1727), P. 
Wms., 421 ; and Stanley v. Lnlgh 
(1732) 2 P. Wins., 686. The contrary 
view prevailed with the Court of 
Common Honch in Gore v. Gore 
(1722), 2 P. Wms., 28 ; 2Str.. 95S. 

* 1736, Cas, temp. Talbot, 228, 
Lord Hardwieke and the other 
Judges in certifying to the Court 


of Chancery, said : ** We do not 
find any case wherein an executory 
devise, of a freehold hath been 
held good, which hath suspended 
the vesting of the estate until 'a 
son unborn should attain his age 
of twenty-one years, except the 
ease of Taylor v. BiddaU ad- 
judged upon a special verdict as 
the Court of Common Pleas, and 
reported in 2 Mod., 289. That 
resolution appeared in every view 
of it to be so considerable in the 
present ease, that we caused this 
record to be searched, and find it 
to agree in the material parts 
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was defiuitively settled that a future interest, is liot too 
remote if it depends upon a contingency which must 
happen before some person born or begotten during a lite 
in being reaches twenty-one. Here it should be added 21 years rule 
that simultaneously with the growth of this rule, was also 
established the rule which allows the addition of the 
period of gestation in cases where gestation actually Oesttitum. 
exists ; properly speaking, indeed, this is not an indepen- 
dent rfle, but only a special application of the general 
principle that an unborn child is treated as in actual 
existence, whenever it is for his benefit so to treat him,* 

Thus, in Luddington v. Kime^ Powell, J., held that Lmulingion v. 
an executory devise to il, and, if he should have a 
posthumous son born, to such son, was valid. In Gore Oor&w Oore, 
V. Got^e,^ similarly, Lord Hardwicke, then Chief J ustlce, 
and the other judges affirmed the validity of a devise 
which was to take effect upon the birth of a posthumous 


thereof with the printed report : 
and, therefore, however unwilling 
we may be to extend executory 
devitses beyond the rules generally 
laid down by our predecessors, 
yet upon the authority of that 
judgment, and its conformity to 
several late determinations in 
cases of terms for years, and con- 
sidering that the power of aliena- 
tion will not bo restrained longer 
than the law would restrain it, 
namely, during the infancy of the 
first taker, which cannot reason- 
ably be said to extend to a perpe- 
tuity ; and, that tliis construction 
wHl make the testator's whole dis- 
position take effect, which other- 
w'is© would bo defeated ; we are 
of opinion, that the devise before 
mentioned may be good by way 
of executory devise*' (p. 232). 

Lord Chancollor Talbot decreed 
in accordance with this opinion, 

^ and expressed his satisfaction 
with it, as agreeing perfectly with 
his own sontipients, and said, he 
hoped It wouVi bo for the futu a 


leading case in the determination 
of all questions of this kind. 

» See Stat. 10 and 11, Will. Ill, 
C. 16 (1699), which provided that 
children mi ventre ea mere at their 
father’s death, should for all 
purposes of limitations of estates, 
be deemed to have been born in 
his lifetime. This rule has some- 
times been treated as merely ex- 
planatory of the phrase “ lives in 
being,” the period of gestation 
being regarded, not as a new 
period, but as an appendix of 
the life in being. Of. Long v. 
Blackall (1797, 5 Taunt., 392, 4 R. 
R., 73), where the period of gesta- 
tion was reckoned at the beginning 
of the period ; in other words, an 
infant en ventre sa mere at the 
testator's death was reckoned as a 
life in being from whose death the 
twenty-one years would run. In 
some cases, therefore, as will be 
explained later on, the period of 
gestation may be counted twice, 

• 1697, 1 Ld. Raym., 203. 

• 1722, 2 P. Wms., 28. 
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son. The rule thns laid down in the case of the Duke 
of Norfolk^ and Stephens Stephens^ was henceforth 
Sir w. Black- treated as settled law, and Sir William Blackstonej* 
gtone. writing in 1765, says: ‘‘The utmost length that has 

been hitherto allowed for the contingency of an exe- 
cutory devise of either kind to happen in, is that of a 
life or lives in being, and, one and twenty years ^fter- 
Jee V. Wards.” Similarly, in Jee v. Aodley^^ Sir Lloyd Kenyon, 

Master of the Bolls, after stating that the rule %9 laid 
down above, has been sanctioned by the opinion of 
Judges of all times, from the time of the Duke of 
NorfoWs Case to the present, adds, “ it is grown reverend 
by age and is not now to be broken in upon.” 

Third stage in One stage further in the history of the Rule against Per- 
the historj . petuities, and we shall have reached the developed form 
of the rule with which we are all familiar. You will 
remember that the rule as finally laid down in Stephens 
V. Stephens^ is that a future interest is not too remote if 
it depends upon a contingency which must happen before 
some person born or begotten during a life in being 
reaches twenty-one. The conjecture may safely be hazard- 
ed that some, at any rate, of the judges who decided the 
earlier cases upon which Stephens v. StepJieris^ was based, 
agreed to an extension of the period to twenty-one years 
after lives in being, upon the ground that the power of 
alienation will not thereby be restrained longer than the 
law does otherwise restniin it when the devise is in favour 
of a posthumous child, during whose minority alienation 
is necessarily restrained. Thus, for instance, in the 
certificate granted by Lord Hardwicke and the other 
judges in Stephens v. Stephens ^ it is stated that the 
judges very reluctantly agreed to an extension of executory 
devises beyond the rules generally laid down by their 
predecessors (that is, to an extension of twenty-one years 
beyond a life or lives in being) on the ground that “ the 

» 1681. 3 Ca. Ch., 1. ^ (1787) 1 Cox., 324, 1 R. ' 

• 1736, Cas, Temp. Talbot, 228. R., 46. 

• g Commentaries, 174. • (1736) Cas. Tempt Talbot, 228, 
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power of ufionatioii will not be restrained longer than the 
hiw could restrain it, namely, during the infancy of the first 
taker, which cannot reasonably be said to extend to a perpe- 
tuity/^ Similarly, in Doe v. Fonnereau} Lord Mansfield said: 

‘^in Stephens v. Stephens the Court took a large stride of 
twent3’'-*one years after a life in being. The argument was 
that this would not create a perpetuity. Former cases 
had said, a limitation might be made to take effect on the 
death ^f u person in esse^ or the birth of a posthumous 
child, and alienation was not restrained for any longer 
time in Stephens v, Stephens^ for, if a devise could hold 
to a posthiinious child, there could be no alionation till he 
should attain the age of twenty-one.” The question, how- 
ever, wdiether in the case of executory devises this 
atlditional period of twenty-one years must relate to the 
actual minority of some particular person, or whether 
it was a term in gross, that is to say, a term of 
twenty-one years from the death of the last life 
in being, irrespective of the minority of any parti- 
cular person, was treated as open for many years, 
and was finally settled only so late as 1833 by the House 
of Lords in the case of Cadell v. Palmer.^ In that case v. 
land was devised to trustees for one hundred and 

,21 yeais 

twenty years from the testator’s death, if twenty-eight period may 
persons named in the will or any one of them, should so 
long live, and, for a further term of twenty years from the 
expiration or earlier determination of the term of 120 
years. Out of the term so created, a number of smaller 
estates was carved out, some of which, as, for instance, 
an estate to the son of an unborn person for a term of 
ninety-nine years if he should so long live, would, if 
standing by tliemselves and limited out of the fee, 
have been indubitably invalid. It is quite clear that the 
testator besides employing an ingenious machinery for 


* (1780) 2 Doug., 487 (508). title of Brngough v. Edrixlgn^ 

• (1888) ICl. & F.. 372; Tudor, (182G-7) 1 8ini., 173 ; 5 L. J. Ch, 

L. C., 424. iJoe tho report of this (O. S.), 113. 

case in the Court below, under the 
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g^ecuring the longest “ life in being ” by takirig the sur- 
vivor of 28 persons as the “ life in being,” also treated the 
additional period of twenty-one years as a term in gross, 
independent of the minority of the particular persons 
interested in the estate. The case was most elaborately 
argued, in the first instance, before Sir John Leach, Vice- 
Chancellor, by Preston in support of the will, and by 
Sugden against the validity of the limitations. The Vice- 
Chancrellor held in 1826 that the limitations were«valid, 
and that the term of twenty-one years could be taken 
without reference to the minority of any one. Upon 
appeal to the House of Lords, the judges were summoned 
in 1832 ; eleven of them who attended, declared that the 
term of twenty-one years was independent of the minority 
of any person ; and in accordance with this opinion, the 
decree of the Vice-Chancellor was affirmed. It would be 
impossible for me, within the limits of this lecture, to 
reproduce to you all the arguments advanced on each side, 
nor is it absolutely necessary that I should do so, as they 
are well within your reach in the excellent volume of 
Tudor, L. c., Leading Cases on Real Property by Mr. Tudor. But I 
p. 578. jjiention to you that the argument in support 

of the will was mainly directed to show that in all the 
numerous cases on the subject, the distinction had nowhere 
been taken that the suspension of the vesting of an estate 
could not be carried beyond the period of lives in being 
except with reference to the minority of the individual 
who was to take. On the other hand, the argument 
against the validity of the limitations was principally 
directed to establish that although there might be isolated 
expressions in the reports, which, taken apart from the 
facts of the individual cases, possibly lent some support 
to the view that the period of twenty-one years was a 
term in gross, yet such an interpretation was entirely at 
variance with the whole spirit and policy of the English 
law ; that, indeed, such a conclusion was contrary to 
the whole history of the doctrine, which abundantly 
showed that in the early stages of the rule, h gift was 
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valid if it was to take effect after a life or lives in 
being, that subsequently the rule was extended so as 
to validate gifts to an infant in ventre sa mere at the time 
of the termination of the life or lives in being, that later 
on, the rule was still further widened, so as to cover cases 
in which the vesting was postponed till the beneficiary 
attained twenty-one, and that this last extension was 
sanctioned on the ground that it did not practically render 
property inalienable for a longer period than it would 
otherwise be, inasmuch as an infant could not convey 
during his minority. There is not much room for doubt 
that til e decision of the House of Lords, which necessarily 
closed all controversy on the point so far as the English 
Courts were concerned, gave the rule an extension which followed in 
it would be very difficult to justify on principle, and, 
it is gratifying to find that in this instance at least, the 
sages of the Indian legislature have not blindly copied the 
provisions of the English law. It must, however, be con- 
fessed that, having regard to the state of the authorities 
at the time the case of Cadell v. Palmer came before the 
Courts, the decision of the House of Lords, however The iiouso of 
lamentably opposed to principle it might be, could hard- by an earlier 
ly be otherwise than what it was, in spite of the desperate 
efforts of Sugden to induce the Courts to accept the view 
which he had already advanced in a learned note to his 
edition of Gilbert on Uses.^ I shall, therefore, briefly 
refer to some of the earlier cases which liavo an important 
bearing on the point. In Lloyd v. Careit\^ you will Hoi/dvjhmv, 
member there was a conveyance to A and his wife for life, 
remainder to his children successively in tail, remainder 
to A in fee, provided that, if at the death of the survivor 
of A and his wife, there should be no issue of theirs then 
living, and, if the heirs of the wife should, within twelve 


* 1811, p. 200, note. “ Between 
these two certificates, the point 
was moat ably discussed by a very 
learned aifd able writer, who was 
against thn validity of an absolute 


terra of twenty-one years.” Sir 
Kdward Sufjden, ar{/mndo, 1 Gl. 
and F., 395. 

» (1697) Pre. Ch.. 72, 106; Shower, 
K C., 137, 
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months after such death without issue, pay £4,000 to the 
heirs of A , thc^n the estate should go to the heirs of the 
wife for ever* A and his wife both died withotit issue, 
living at the death of the survivor ; the heir of the wife 
having tendered £4,000, question was raised as to the 
validity of the devise to such heir. In support of the 
executory devise it was argued that^ ‘‘it was within the 
reason of the contingent limitations allowed by Notting- 
ham, L.C., in the Duke of Norfolk's Case ; that though 
there can be no remainders limited after a fee-simple, 
yet there may be a contingent fee-simple arise out of 
tlie first fee ; that the utmost limitation of a fee upon 
a fee is not yet plainly determined ; that there could 
not in reason be any difference between a contin- 
gency to happen during life or lives, or within one year 
afterwards ; that the true reason of such opinions which 
allowed them, if happening within the time of the parties’ 
lives, or upon their decease, w'as because no inconvenience 
could be apprcliended thereby, and the same reason will hold 
to one year afterwards ; and, the true rule is to fix limits 
and boundaries to such limitations, when so made, as that 
they prove inconvenient, and not otlierwise.” On the 
other band, it was urged against the validity of the devise 
that the life of one or more persons in being, was the 
“ furthest that the Judges have ever yet gone in allowing 
these contingent limitations upon a fee ; and if they 
should be extended, and allowed to be good upon con- 
tingencies to happen wdthin twelve months after the death 
of one or more persons, th<‘y may as w^ell be allowed upon 
contingencies to happen within a thousand years, by 
which all the mischiefs, that are the necessary conse- 
quences of perpetuities, which have been so industriously 
jivoided in all ages, will be let in ; and the owner of a 
fee-simple thus clogged would be no more capable of 
providing for the necersities and accidents of his family, 
than a bare tenant for life/’ Sir John Somers (Lord 


» Shower* P. C*, 139, 140, 
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Chancellor), assisted by Treby, C. J., and Rokeby, J,, 
decided against the validity of tbo devise ; but this 
decree was reversed, on appeal, by the House of Lords* 

There can be little doubt that this decision does not make 
the additional period dependent upon the minority of any 
person and really settled the rule. Having regard there- 
fore to the principle that a decision of the House of 
Lords, is an authoritative and conclusive declaration of 
the existing state of the law, binding upon itself when 
sitting judicially, as much as upon all inferior Courts, 
and that the doctrine upon winch the judgment is found- 
ed must be universally taken for law, till altered by 
Act of Parliament,^ the decision in Cadell v. Palmer 
could hardly have been otherwise than what it was, unless 
indeeii the earlicn* decision was subjected to the operation 
of being ^‘interpreted and limited in application/'* 

In Marl'S v. Marks^^ question was raised as to the ^ft^rh v. 
validity of an executory devise to take effect on tlie 
payment of a sum of money within three months after 
the death of a ])erson living at tlie death of the testator. 

Lord (Chancellor Parker, assisted by Sir Joseph Jekyll, 

M. IL, decided in favour of the devise, the Masbn* of the 
Rolls observing that “though before the case of Lhu/d v. 

Carcav, it seems to have obtained for law iluit no execu- 
tory devise of a fee upon a fee should be allowed of, 
unless upon a contingency to bapj)en during the life of 
one or moz-e |)ersoiisiii being at the time of the settlement, 
yet, since that case, the law is now settled, that in case 
of a contingency that cannot in the nature of it precede 
the deatli of a person, a reasonable time may be 
allowed subsequent to the decease of that person for 


* See Afforn^y-Orfn^ral v. Dfan 
and Canonit of Windsor (ISOO), S 
H. L. O,, .TO (801); 80 L. J. CV«., 
529 (531), per IiOr<l Campbell, L.C.; 
Beamish v. Beamish (ISGl), 0 II. 
L. C., 274 (8884b, Ijord Camp- 
bell, Irf, a,; see also T'ommey v. 
WJhiU (1850), 3 H. L. C., 49 (09), per 


Lord Truro, li. O.; Kxp, White 
Tommetj (I8r>3), 4 II. L. C., 313 
(8’i3-4), per Lord Cranwortli, L. C. 

■ See Caledonian Itaitv^ay v. 
Walker ; (1882), 7 App. Cas., 259 
(275), per Lord Helborne, L.C. 

• (1718), 10 Mod., 419; 1 Str., 129 ; 
Free. Ch., 48Q. 
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Older caHOH to 
the contrary. 


Thf’Jlmmi V. 


performance of the condition, and a fee limited thereupon 
is good.” 

It is not necessary to refer here in detail to the class 
of old cases in which the Courts say that the time in 
which an executory devise is to arise is not yet precisely 
settled”; ^ nor would it serve any useful purpose to examine 
in detail the other class of cases in which though the rule 
is laid down broadly ^ that by an executory devise an 
estate may be locked up for a life or lives in being%iid 
twenty-one years after,” yet the circumstances of the 
cases show that the Courts were considering executory 
gifts arising during a minority ; indeed, in many of these 
eases, the expressions used by the learned judges them- 
selves show that they were thinking of minorities, and that 
their attention was not drawn to the distinction between 
a minority and a term in gross.^ 1 shall, therefore, pass 
on at once to a case in which Lord Alvanley, M. R., ex- 
pressed the opinion that the additional period of twenty- 
one years was not a term in gross. In Thellusson v. 
Woodford,^ that learned judge said : The period of 

twenty-one years has never been considered as a term that 
may at all events be added to such executory devise or 
trust. I have only found this dictum that estates may be 
inalienable for lives in being and twenty-one years, merely 


• See, for instance, Scattergood 
V. Edge (1699), 1 Salk., 229 ; Gore 
V. Gore (17:U), 2 Str., 958 ; EUrnley 
V. Leigh (1732), 2 P. \Vms.,086 (688). 

• See Fisher v. Prince (1763), 
3 Burr., 1363 (1361), where Lord 
Mansfield says : “ The reason and 
spirit of cases make law, not the 
letter of particular precedents.” 

• See, for instance, Ooodtitle v. 
Wood (1740), Willes, 211 (213) ; 
Marlborough v. Godolphin (1759), 
Eden, 404 (418) ; Goodman v. Good- 
right (1759), 2 Burr. , 870, 1 W. Bl., 
188, per Lord Mansfield ; Buck- 
loorih V. Thirkell (1785), 3 B. and 
P,, 652, note, per Lord Mansfield ; 


Jee V. AudleyiXiHl), 1 Cox., 324 ; 
1 II. R.,46, per 8ir Lloyd Kenyon, 
M. R. ; Long] v. Blavhdl (1797), 7 
T. R. 100, 4 R, R., 73 ; Thelluson v. 
Woodford (179i>), 4 Ves., 227 (319), 
whore Buller, J., says: “ The rule 
allowing? any number of lives in 
beiiif?, a reasonable time for gesta- 
tion, and twenty-one years, is now 
the clear law, that has been settled 
and followed for ages, and we 
cannot shake that rule without 
shaking the foundations of the 
law.” If this is accurate, an 
* age ’ must be defined to be 
less than a century. « 

^ 4 Ves., 227 (337), 4 R. R., 205, 
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because a* life may be an infant or en ventre .vt niereJ’^ 
Following this, came the case of Beard v. Westeoit,^ 
where there were devises over, atter Uiiiitations which 
were too remote, and whicli depended on a contingency 
of the death under twenty-one of unborn persons who 
took no interest under the will. The validity ot the 
devises was challenged on two grounds, first, that they were 
after remote limitations, and, secondly that the contiii- 
genc^' had no reference to the minority of persons who 
took an interest under the will. Sir VV'illiam Grant, 
then Master of tlie Rolls, sent the case to the Court of 
tjommon Pleas, who in 1810 certified in favour of the 
validity of the limitations.^ The case was again sent 
back, and, in 1813, the Court of Common Pleas again 
certified that the case was not affected by tlu? fact that 
the ffifts oA'or might take effect at tlie end of an ahso- 
lute term of twenty-oue years after a life in )>eing at the 
death of the testator witliout reference to the infancy of 
the person intended to take.’'**' Lord Kldon was ap- 
parently not satisfied with those certificates, and was pre- 
vailed upon in 1822 to send the case to the King's llench. 


* In the same ease Ijord Chief 

Baron Macdonahi, dcUverin;^ the 
opinion of the jndjjes in the House 
of Lords, said; “ The establi. shed 
length of time, during which the 
vesting may Viesnspeiuled, is during 
a life or lives in lieing, the iieriod 
of gestation, and the infancy of 
such posthiJmoii.s (?hih1.” 11 Vc^., 
113, 1 B. and P., 393 (18fr>). But in 
an earlier passage {1 B. and P., 388 ; 
11 Ves., 137), his Lordship liad 
stated that the law w'as summed 
lip hy Lord Chief Justice Willes 
“ with his usual accuracy and 
perspicuity ” in (ioodiiUft v, Woofi^ 
17tU (Wilics, 213; 7 T. IL, 193). 
“At first it wa.s licld, that the 
contingency must happen within 
the compass of a life or lives in 
being, or reasonable number of 
years ; at length, it was extended 


a little further, namely, to a child 
en v&nlre sa mum at the time of the 
father’s death ; and the rule lias in 
many instances, been oxteiided to 

21 years after the death of a 
penson in being, as in that case 
likewise, there; is no <lringcr of a 
lierpetuity.” (See also 8 R, R., 104, 
110 .) 

•(1822) r> JViunt., 393 ; 5 B. and 
Aid., 801 ; 24 R. R., 553. 

® See this certifiirato set out in 
Gilbert on Uses (Kd., Siigden), 
p. 274, 275. 

^ 5 Taunt., 407, 408, 413. 

* See Monypfinny v. Dprintj 
(1852), 2 l)e(l, M. h G.. 145 (182) ; 

22 Jv. J. Gh., 313 (319), where 
Lord St. Leonards explains the 
history of the case and the ground 
of tlie judgment of the King’s 
Bench, 


Bmrd v. 
Wesh’ott, 
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That Court after hearing elaborate arguments by Sugden 
and Preston^ on both the questions raised, sent a short 
certificate that the limitations over were bad. It is im- 
possible to guess the precise grounds on which the certi- 
ficate was based. Lord Eldon, in confirming the certifi- 
cate, certainly adopted the view that the limitations 
had been pronounced void on the ground that they were 
to take effect at the end of a term of tvvcnty-oi\e years, 
without reference to the infancy of the person intended to 
take, and he added that the inclination of his opinion 
was that the Court of King’s Bench was right.* ** 
Mr. Justice IJayloy, on the other hand, who had signed 
the certificate, in delivering the o|)inion of the judges 
ill Cadcll v. Palmer elev'eii yefirs latcu’, stateel that the 
subsequent limitat;ioiis w^ere considered void, not from 
any infirmity existing in themselves, hut from the in- 
firmity existing in the preceding limitation.*^ Lord 


• 24 I?, li., 556. 

• Bmtrd v. Weatcotfy Turn. 
Russ., 25. 

• 1 Cl. & F., 372 (120). 

** The foundation of the certi- 
ficate of the Court of K info’s 
Hench was that a previous limita- 
tion, clearly too remote, ami 
which was so considered hy the 
Court of (jommou Pleas, made 
those limitations also void whicVi 
the Common Pleas, had held^^ood. 
The subsequent limitations were 
considered as bein^? void, not 
from any infirmity existing in 
themselves, but from the iiifiriiiity 
existing; in the preceding limita- 
tion ; and because that wa.s a 
limitation too remote, the others 
were considered as being too 
remote also. Whether the Court 
of King’s liench gave any positive 
opinion on that, I am unable 
to say. I think the Court of 
King’s Rench would have taken 
much more time to consi<ler that 
point than they did, and have 


given it greater cjonsideration than 
it received, if they had intended 
to differ from the certificate 
that had been given by the Court 
of Common Pleas ; but when it 
became totally immaterial, in the 
construction they were putting 
upon tht^ will to consider whether 
they were or were not prepared 
to <iitfcr from the Court of Com- 
mon Pleas, it is not to be wondered 
at that that point was not so fully 
considered as it might otherwise 
have been.” It must not bo over- 
looked, however, that the case sent 
to the Court of King’s Bench in 
1822 called particular attention to 
the fact that the period of twenty- 
one years did not correspond to the 
infancy of any person M'ho took 
an intoi'e.st umler the will (5 B, & 
Aid., 805), anti Lord Kldon not 
unnaturally inferred that it was 
“ impossible that the Courts of 
King’s Bench should not have 
considered that point.2 (Turn. A; 
Russ., 25). 
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St. Leontirds ulso, it seem?f, understood the ground- 
work of the decision in the same way.* On the whole, 
therefore, the result of the proceedings in Beard v. 
Westcott appears to bo that on the one hand, wo have the 
opinion of the Court of Ooininon Pleas in 1813 involved 
in their certificate whudi was subsequently nullified, pos- 
sibly on a different ground, and, on the other Jmnd, we 
have the. opinion of Sir William Grant and Lord Eldon 
who w^re both inclined to agree with the view expressed 
by Lord Alvanley in I'hellusson v. Woodford, Having 
regard, therefore, to the inexpediency of deciding any 
case upon the authority of the dicta of modern judges,^ 
the House of Ijords could luirdly be expected to fritter 
away the effeet of the decision in Llojfd v. Carew} 

I liave now traced in ontlino the history of the origin 
and development of the rule against i>erpetuities in 
English law. I have pointed out to yon how, after 
much uncertain struggle for existence, the rule first 
assumed definite shape in the case of the Duke of Nor- 
folk, by which it was settled beyond })ossibility of all 
controversy that an exeentoiy limitation which must 
necessarily vest (if at all) during the life or lives of a 
specified person or persons in being, is good. I have 
pointed out to yon that althongli within sixteen years 
of this decisioii, the House of Lords in Llofjd v. Carcio 
(16D7) affirmed the validity of a devise wlucli was to 
take effect twelve months after lives in being, it was 
considered doubtful for many years wdiether a life or 
lives in being were not the extreme limit, and it was not 
till the decision of Stephens v. Slejdiens (1730) that the 
validity of an executory devise to an unborn child of a 
living person when he should attain the age of twenty- 
one years, was conclusively estahlislied. ' I have further 

» Monypenny v. Denny (lSo2), 118 (127); .52 L. J.Ch., 546 (.548), per 

2 BeG. M. k G., 145 ;22 L. J. Ch., fJes.sel,M.H,;Z>rt.yA?f70orf v. Ma/fniac 
318. (1«91)* 3 Oh., .306 (376); 60 L. J. 

• See QniUer v. Heatley (1883), Cb., 800 (826), Kay, L. J. 

23 Cb.B., 42(40), /?<?/• Jessel, M. R.; • Shower, P. C., 137. 

Exp, Willey (1883), 23 Ch. D., 


JiOcapitula* 

tion. 
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pointed out to you that, however desirable, however 
reasonable, it might be upon principle to establish some 
connection between the antecedent life-estates and the 
property, no such suggestion appears ever to have been 
judicially made, and, it was finally laid down by Lord 
Eldon in Thelluson v. Woodford (1805), that the number 
of antecedent lives might be unlimited and might be 
totally unconnected with any interests in the property, 
provided ‘‘they are all in being and wear out together, as 
candles lighted at once.” Lastly, I have pointed out to 
you how in spite of the decision of the House of Lords in 
lAotfd V. Garew (1697) which established the validity of a 
limitation to take effect within a reasonahle time after lives 
in being, the whole matter was really left open, as this 
decision neither defined the extent of this roasonabJo time 
nor even suggested that such time was in any wxiy depen- 
dent upon the minority of any person; how the first of 
these questions was answered in Stephens v. Stephens 
(1736), and how the second was left open for manj’^ years 
till it was indisputably settled by the decision of the House 
of Lords in Cadet I v. Palmer (1833), which laid dow’n 
that the additional term was a term of twenty-one ^"ears 
in gross, limited simply as a space of time, irrespective of 
the infancy of any person interested in the property.^ 

* It lias been pointed out by of free alienation. But in exccii- 
Mr. Sci*utton that althou|?h the tory devises, tlie lives in beinpr 
rule against perpetuities seems to may have no interest at all in the 
have been built up on the analogy land ; in Cttdell v. l^almer, for 
of the rule relating to contingent instance, out of the twenty- 
remainders, it yet goes further eight lives in being, twenty-one 
than its model in two important had no interest in the land at all. 
respects. In the tirst place, the In the second plac'C, while a 
rule as to remainders is that no settlement by remaindei's in tail 
estate can be limited after a life depending on particular life-estates 
estate to a person unborn ; and, in can only last for twenty-one years 
settlements by remainders, the after lives in being and may 
'‘lives ill being” all tiike life- possibly cease to restrain aliena- 
cstates in the land, and have a tion at the death of the last 
substantial interest in it, in other tenant for life, according to the 
words, there is some reasonable age of the particular tenant-in- 
connexion between thedumtion of tail, an executory devkse, founded 
their lives and the postponement as it is on a term in gross, ca 
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Having thus directed your attention to the great land- 
marks in the history of the doctrine under the English 
law, we must turn our attention to the history of the 
doctrine in India, whore we have a very different story 
to tell. 


always be contrived so as to restrict 
alienation for the full term of 
twenty years after lives in 
bein^, wliioli it will be rtiiuem- 
bered may, by ati int^enioiis device, 
be prolontjred with all Imt cer- 
tainty beyond th<; avt3r<'ifyo duration 
of human life. These distinctions 
whi<;h operate to make the rule 
against perpetnities in the case of 
executory devises much loss strin- 
gcMit than the corresponding rule 
with regar<i to rotiiain<lers did not 
escai>e the Real l^roperty Commis- 
sioners, who vocoinmended, first, 
that lives in being employed to 
postpone the period of free aliena- 
tion should not l)e arbitrarily 


taken and that all lives should be 
deemed to bo arbitrarily taken 
unless ill the instruments creat- 
ing tho limitations, each life 
appeared to he actually interested 
in the land ; and, secondly, tliai 
a cjontiiigent remainder or other 
future estnto or interest which, 
if limited to take efFecjt out of an 
estate in foe. would bo void under 
the rule against perpetuities, 
should also bo void if limited to 
take effect out of any estate loss 
than fee-simple, that is to say% 
limitations otherwise voi<l cannot 
be rendered vali<l by the protec- 
tion of a term of years, (J^and 
in Fcitei's, IvU.) 


M, LP 



LECTURE III. 

The Rule against Perpetuities — Its History 
IN Indian Law. 

Applicability 1 n the present leoture, I purpose to trace in outline 
in india?^ the history of the Rule against Perpetuities in Indian 
law, by an examination of the provisions relating to that 
subject in the different systems of personal law which 
have prevailed here ; but, before I do so, it is desirable 
io draw your attention to the fact that the technicalities 
of the English law on the subject have no a|)plication 
in this country. It is not necessary for our present 
purposes to undertake an exhaustive enquiry into the 
interesting but somewhat intricate problem as to the 
extent to which English law has been received in India ; 
I only wish to remind you that the question is not without 
illustration from authority. Thus, for instance, in the 
Mayor of celebrated case of Mayor of Lyons v. East India Company^ 

iSa relating to the charitable bequests contained in the will 

of General Martin, the question was raised, whether the 
English law, incapacitating aliens from holding real 
property to their own use and transmitting it by descent 
or devise, had ever been introduced into India. Reli- 
ance was placed upon the decision of Lord Lynd hurst in 
Freeman v. Fairlie^ but Lord Brougham, in delivering the 
opinion of the Judicial Committee, held that that case only 
decided that the estate in land and tenements of a British 
subject in Calcutta was freehold of inheritance descendible 
according to the English Law of succession, and that, 
although this conclusion w^as reached by the adoption 

« ^ 

» (1S2S) X Moore I. A., 305. 


» {18.36) 1 Mooro I. A., 175. 
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of the larger position that the English law had been 
introdaced into the settlement, yet whatever went beyond 
holding that the land was freehold of inheritance was 
ohite)% and could not be taken to have been decided. 

You will observe that, although the actual decision 
in the case is limited to the determifiatioa that certain 
specified rules of the English Law of Property were not 
applicate in India, the reasoning which pervades the 
decision^ involves the conclusion that English law, as a 
system, has not been introduced into India, and, that 
before any definite portions can be held applicable, it must 
be shewn either that their operation had been extended by 
express legislation or that they are consonant to those 
principles of ‘^Justice, equity and good conscionee,”^ ac- 
cording to which o\ir judges are supposed to act in cases 
where no statutory rules exist. 

Many years later the same question was raised in the 
well-knowui case of Advoeale-^General of lien(jal v. /Si/r- Suraomoifi>.^. 
nomoyee Dosseef^ in which a claim ivas made on behalf of 
the Crown to a portion of the personal estate of Raja 
Kristonath Ray, on the ground of forfeiture by reason 
of his having committed suicide in Calcutta and found 
by inquisition to have been felo de ne. The case wuis 
heard in the first instance in the Supreme Court at Cal- 
cutta, and Sir Barnes Peacock, in an elaborate judgment,* 

* This case also decMed that medans, one an Enj^lishman. 
the Statute of Mortmain, which another an Armenian, had entered 
had its origin in a policy peculiar- into a contract, w’hich, it was con- 
ly adapted to toe circunistances of tended, amounted to an equitable 
England, does not apply to India. niortgage by deposit of title-deeds, 

<1 Moore I, A., 29(i). This was Lord Kingsdowii hold tliat the 
followed by Lor<l Lyndhurst, L, parties not having contracted with 
<J. in MUford v. Rkynolds, (IS 42, reference to any particular law 
1 Thillips, 185; 12 L. J., Ch,, 40). forbidding the creation of such a 
See also Yeap Chmh Neo v, Ong lien, the principles of Ifingliwh hiw 
Chmg Neo (1875), L. H., 6 P. O., might be applied as consonant to 
381. “ justice, equity and good con- 

• See, for instance, the case of science.” 

Vnirdcn Seth Sam v. htickpothy ® (18(13) 9 Moore I. A., 31)1. 

Royjce Lallah (1862, 9 Moore 1. (1861) 9 Moore I. A., pp, 396- 

A,, 307) ; there tRe parties, some of 410, 
whom were Hindus, some Maho- 



Elomontary 

principle*.. 
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held tliat the English Isiw of forfeiture of goods tind 
chattels, in the case of felo de se^ had never been extended 
to India. Upon apjieal, the (piestion was exhaustively 
argued before the Judicial Ooininittee, and the “ admirable 
judgnient” of Sir Barnes Peacock was affirmed on the 
ground that “ the English laws were not ap[)licable to 
Hindoos on the first settlement of the countr}", and that 
tlio laws of the country remained unchanged, till they 
were altered by express enactment.”' 

But, so far a.s the matter in hand goes, we need not 
depend on any inferences and generalizations that may 
or may not be deducible from the cases to which I have 
drawn your attention. It may now be laid down, as an 
elementtiry principle, settled by the decisions of the 
highest Courts, that the nature and extent of testamentary 
power wbicli may be exercised by a Hindu, arc not, so 
far as relates to limitations in tail male or executory de- 
vises, regulated by any analogy to the law of England. 
In the case of liamkishore Acliarj Chowdree v. lihooban^ 
mojjee I)d)ea^^ which came before the Sudtler Dewany 
Adawlut of 15engal in 1 858, the Courts were called upon 
to construe a deed which has been described by some as 
a will and by others as a deed of permission to adopt. 


» Where Kiif^lishnif ii establish 
theinaelvea in an uniiiliabited or 
barbarous country, they carry 
witli them not only the laws, but 
the sovereignty of tlieir own state ; 
and those who live amongst them 
and become members of their 
community, become also par- 
takers of and sid^ject to the same 
laws. But tlii.s was not the nature 
of the first settlement made in 
India; it was a settlement made 
by a few foi eigners for the purpose 
of trade in a very populous and 
highly civilized country. It is true 
that they retained their own laws 
for tlieir own government within 
the factories which they were per- 
mitted by the ruling powers of 
India to establish. But the per- 


mission to use their own law's by 
European settlers does not extend 
those laws to natives within the 
same limits, wlio remain, to all in- 
tents and purposes, subjectsof their 
ow n sovereign. But, if the English 
laws were not applicable to Hin- 
iloos on the first sett lement of the 
country, h w' could the sub.sequent 
acquisition of the rights of sover- 
eignty by the English Crown make 
any alteration? It might enable 
tlie Crown, by express enactment, 
to alter the laws of the country, 
but until so altered the law's re- 
mained unchanged.’* Per Lord 
Kingsdown, 9 Moore I. A., pp- 
428-430. 

2 Bcng. S. D. A., 1859, p. 229, 
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One of the learned judoos, in deciding upon the validity Ham Kishorev, 
of the limitations contained in the deed, referred to and 
followed the principles laid down in Fearne on Contingent 
Remainders.^ The case having been taken, on appeal, to 
the Privy (council, Lord Kingsdown, in delivering the 
opinion of the eJudicial Cbminittoe, observed ^ One of 
the judges, in a ver^'^ elaborate argument refers to Mi*. 

Fearne’s cekbrated treatise on Contingent Remainders, in 
order to show that such a devise by the English law would 
be valid. There is no doubt that, by the decision of (k)urts of 
Justice, the testamentary power of disposition by Hindoos 
has been established within the Presidency of Bmigal ; but 
it would bo to apply a very false and mischievous principle, 
if it were Iveld that the nature and extent of such j)Ower 
(*an be governed by any analogy to the law of England. 

'Our system is one of the most artificial character, 
founded in a great degree on feudal rules, regulated by 
Acts of Parliament an<l adjusted by a long course of 
judicial determinations to the wants of a state of society 
differing, as lar as j)ossible, from that wliicli prevails 
amongst Hindoos in India.” It would be diHi(aiIt to 
imagine a clearer and stronger condemnation of tbo indls- 
criminate apjdicatlon of the princijdes of English law 
to cireumsiances where they are absolutely ina|)p1i(*able, 
and it is a matter lor regret that tbese observations are 
so often forgotten.^ 

The ])rincip1e laid dowii in tlie case just refcrrcal to 
has IxHMi followed in several recent cases decidotl by tlu? 

Courts iii this country, thongl) a contrary vi(nv ap|)oars 
to liave |)revailed in some of the earlier cases. In 
('hunder Seal v. Koroona Alonei/ J)osse(\^ wlilch 
was heard by a Full Bench of the Su[»r(*me (^)U!*t at 
Calcutta, tlie Court was called u])on to det(‘rmin(^ fbe 


• Trevor, J., at p. 2;)0. 

• Bhoohnn Moym Dt'hia v. Bam- 

Idshorfi. (18()5), 10 Mooi'o I. A., 

'2.9, at a08. 

® See also the observaiionH ()f 
Lord Wyafonl in Alullick v. 


Mutlick (1829), 1 Knai>i», P. C., 
215. 

^ (1855) 1 lioulnoift, 210, Sir 
Lawrsiire Peel, C. J., Sir Arthur 
Duller and Sir Jaincs Colvilo, 

JJ. 
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validity of a testamentary disposition by a Hindn, who 
at the time of his death was domiciled at Ohinsnnivd'hen 
a Dutch settlement. The disposition which limited in 
perpetuity the })roperty of the testator to his descendants, 
in the male Hue, to the exclusion of descendants of 
females, was bad under the English law, but good under 
the Roman Dutch law, which was shown to have been 
introduced by the Dutch into their settlement in the 
exercise of their sovereign power. Sir James Colvile, 
in discussing the validity of the disposition, observed 
that the Court ought to consult first the Hindu law, but 
that, if that law were silent, they could not infer from its 
mere silence the validity of a testainentary disposition 
by a Hindoo, inasmuch as the tostameiifary ])ower 
being unknown to the Hindoo Law% and founded upon 
local custom, recognized and sanctioned by judicial dcci* 
sions, could not be taken to be unlimited, bnfc was subject 
to be “controlled by the policy of the general law,” to 
which the person excrensing it or the proj)erty over winch 
it was exercised was subject. The Court held, therefore, 
that, in the absence of any rule or authority of the 
Hindoo law, which could possibly affect the question, they 
were entitled to invoke the autliority of the Roman Dutch 
law in respect of tlie property situated at the place where 
the testator had bis domicile, and to resort to English law 
in rcsp(3ct of all properties situaied beyond the limits of 
the Dutcii territory. 

The view put forward in the case I have just placed 
before you was, shortly sifter, followed by the Supremo 
Court in the case of JayffiUsundani JJossee v. Manick^ 
chand Bjjsavk^'^ w^bere the learned judges, thougli express- 
ing their unwillingness to apply to a Hindu Will the 
technical rules of construction derived from the English 
law, held that “ tlie testamentary power engrafted 
upon the general Hindu law by the custom of Bengal, 
must bo taken to exist, subject to those restraints which 


* (1857) 1 Boulnois, 206. 8 Oolvile, C. J., SirsA.rthur Buller 

Mooro I. A., 76, -per Sir James and Sir Charles Jackson, JJ. 
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the geiieral policj" of the law imposes oivtlie oxerci-e of 
iestamentary power in general.” The caso was then 
taken, on appeal, to the Privj’' Gonncil and the Judicial 
Coininittee appear to have acceded to the argument that 
the peculiar doctrines of the English law against perpe- 
tuities, doctrines of a technical character not founded on 
any principle of general jurisprudence, were inapplicable, 

Lord Justice Turner observing that the extent of the 
testambntaiy power of Hindoos must bo regulated by the 
Hindu law. 

The principle of these decisions was carefully examined OoUirdkonv, 
by Sir Barnes Peacock in the case of Gohardhon Ilysaek 
V. Shamcliand Bysack.^ The learned Chief Justice, after 
referring to the case of Luckun Chunder Seal v. Korooua 
Money I)o$see^^ and expressing his dissent from that deci- 
sion, went on to observe that “ the vtilidity of the will 
must be determined according to Hindu law and according 
to Himlu law alone. If that law contains no rule against 
perpetuities, we must hold that a devise is not, by that 
Jaw, invalid upon the ground that it tends to create a 
perpetuity. 

‘‘ Then why are wo to resort to some foreign law wliicli 
disallows j^erpetuitios ? There is no rule of Hindu law 
which invalidates a conveyance or a gift inter vims 
upon the ground of its creating a perpetuity. Then why 
are we to seek for some foreign law to remder void a 
bequest contained in a will of a Hindu and which is 
valid according to Hindu law. Iiuagiiie wluit a syshmi 
of law we should have to administer, if we wove told it 
was Hindu law modified by the policy and principles of 
English law.” The learned Judge then alluded to the 
question of perpetuity* and treated it as settlcnJ by the 


* (1859) Sonatun JiyHdcIc v. Jurj- 
gut Snndari Dosisee^ 8 Mooro I. 
A., 66. 

* Bonrke, 282 {note). See also 
jRaimlhonfi Ghosn v. Annund Chun- 
der O hone (18(»), 2 Hyde, 93. Cf. 
SirF. W. Macnaghten, Consider- 


ations on tlie Hindu Law, 327. 

• 1 Boulnois, 210. 

^ “ If we are to read and give 
etfcct to the wills of Hindus, 
accord to the U^dit and ptdioy 
of the EngUsli law, the intentions 
of nearly every testator will be 
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Beflult of 
decisions* 


decision of the Judicial Committee in Sonatun By sack 
V. Jiiygut Sundari Dossee, I ought to point out to you 
that the observations to which I have just now referred 
were explained and qualified in a subsequent case/ in 
which they were relied upon by counsel as conclusive 
authority for the position that there w\as nothing in 
Hindu law rendering perpetuities illegal or invalid. Sir 
Barnes Peacock, referring to his earlier decision,* explain- 
ed that the case was not an authority for any "'such 
general proposition, that all that was intended to be laid 
down there was that the English law against perpetuities 
could not be engrafted upon a Hindu will, and that the 
answer to the question, whether the Hindu law warrants 
tlie creation of a perpetuity, either by will or a deed of 
gift, must depend upon the Hindu law alone, and not upon 
the Hindu law supplemented by English law.^ It might 
have been supposed that, in the face of these authorities, 
the question of the applicability of the principles of English 
law (including the rule against perpetuities) to eases of 
Hindu wills, could hardly admit of serious argument, you 
maj^ therefore, be surpidsed to bear that, in the celebrated 


frustrated, Tlie Judicial Coiii- 
III it tec appears to have decided the 
question of fierpetuity. That ques- 
fion was raised in a suit hrought 
by Jug:<;riit Hoondrcc. Bir James 
Col vile in Ida in that 

case fjave effect to tlie rule against 
perpetuities ; the Privy Council 
did not expressly refer to the 
question, hut, reversing the decree, 
eonimenced by stating that it is 
not improper to observe, with re- 
ference to the testamentary power 
•of disposition of Hindus, that 
the extemt of this power must bo 
regulated by the Hindu law.*’ Per 
Pcac^oek, O. J. Bourke, p. 282, at 
p. 291. 

* (1868) AMma Kriehna Deh v. 
Kumar a KrUhna Deb^ 2 B. L, B., 
O. C. J., 11 (32). 

* Bourke, 282. 


* The Icji rued (^h iff Justice fur- 
ther j)ointed out tliat his I'cmark, 
that the Hindu law contains no 
rule against perpetuities, was in- 
tended to be limited to the facts 
of that particular ease, which re- 
lated to an endovvinent for an 
idol. (2 11. L. K., (). C. J., 35). 
Markby, J., explainc<l (]>. 47) the 
cai'licr case as an antliority for 
the prox)ositioii that ‘ it l>cing as- 
sinnod to he a prineiple of Hindu 
law , tliat a gift can he Tuado to an 
itlol w’hieh is a raput morlnum 
and incapable of alienating, yon 
cannot break in upon that prin- 
eiple by engrafting upon it the 
English law' of perpetuities.” See 
also Krishnaramani Dasiv, Anan- 
da Krishna Bose (1S69), 4 B.L.R., 
O.C. J., 231 (248) i//?rtMaikby, J. 
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case of Tagore v. Tagore^ whicli as j^ou know arose n[)on Tagore^ 
the construction of the will of tlie inunificont founder of 
this chair, the atteni|>t was strenuously made to induce the 
Court to apply the principles of English law to the matter in 
hand. In spite, Imwover, of the very learned and elaborate 
arguments which were addressed to the Court, Peacock, 

C. J., held that the doctrines of English law, including the 
rule against perpetuities, had no bearing on the case, and 
he declined to reason by analogy from those doetrines in 
any case in which the right of inheritance of a Hindu was 
concerned.* The case was taken, on appeal, to the Privy 


■ (1869) Tafjovf! v, Tagore^ 4 B. 
K.» O. O. J., 103 (167). 

It appears to njo that iiuvny 
of the doeti'ines of the Enfjlish 
law, includiiif^ the rule against 
perpetuity, have no hearing upon 
the will now before us ; ami that 
we <jannot, iu a case in which the 
right of inheritance of a HinUii 
is concerned, reason hy analogy 
from those doetrines. For instance, 
the question has boon discussixl 
wlietlier some of tbe devist's are 
executory devises or contingent 
remainders, as though tlio law of 
contingent lenininders could be 
applicable to the estate of a 
Hindu, when a contingent re- 
inaindor must l)e supported by a 
freehold estate, and the lliiKlu 
law knows of no <listin(;tion 
bctw'cen fioehold ostates and 
estates less than freehold. I am 
at a loss also to uudersfaml how 
the law' of executory devisos, of 
springing or sliiftiiig uses, or such 
moditications of tln^ law of im- 
moveable jiroperty ms sprang up 
after the Statute of Uses, and were 
dependent on it, enn be applicable 
to cases governed by the Hindu 
law\'’ The learned Chief .Justice 
then quotes a passage from 
Hargrave’s second argument in 
the Thelh^son Causes, and goes on 
to iidd : “The rule laid down by 


the Judges (in Knglaml) to provoid. 
perpetuities -namely, that aii 
estate cannot he tied up for a 
longer period than a life in being, 
and twenty-one years afterwards. 
— originated in the exercise of 
diaerciion, and, it was evidently 
an arbitrary one. If it had been 
adopted with i*eference> to the 
Hindu law, the twenty-one years 
would probably have been sixteen, 
tbe period :it wbicdi, in tlje ease of 
Hindus, minority ceaseH. The 
timt^ tixed by the Indian Succes- 
sion Act is, as regards <leviseH, a 
life in being and eighU'cn years. 
It is manifest that the rules against 
perrx'inity as wadi as the law 
reganling executory devises were 
no ]);\rt of tlie fua'giiuil Hindu 
law, and I cannot sc'c V)y what 
moans they have hefX)n:o so during 
the. last two fontniios. It is 
u?mee<?ssary to go further into this 
matter. The p^iint a f»pears to have 
been very clearly si tfhd hy t}>e 
Privy Council.” Sir Barnes Pea- 
c*ock then (luote.s the passages from 
tlu' judgmenf of Uoi d King^down 
in moohitn Afogefi v. Itarnlchhorti 
(10 Moore I. A , 308), and Lord 
Justice J timer in Sotmlun Hgsark 
V. ^TuggHt Sumltin (8 Moore 1 A., 
So), which are discussed above. 
See j)p. 53-—55, 
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Council,* iind Mr. Justice Willes, in delivering the judg- 
ment of the Judicial Committee, said; “The questipus 
presented by this case must bo dealt with and decided ac- 
cording to the Hindu law prevailing in Bengal, to which 
alone the proi)erty in question is subject. Little or no 
assistance can be derived f’-oni English rules or authorities 
touching the transfer of property or the right of inheritanco 
or succession thereto. Various complicated rnles, which 
have been establisbed in England, are wholly ina|>plica*ble 
to the Hindu system, in which property, whether moyeable 
or immoveable, is, in genera], subject to the same rule of 
gift or will, and to the same course of inheritance. The 
law of England, in the absence of custom, adopts the law 
of primogeniture as to inlieritable freeholds, and a distri- 
bution among the nearest of kin as to personalty, a distinc- 
tion not known in Hindu law. The only trace of religion 
in the history of the law of succession in England is the 
trust formerly reposed in the Ohnrch to administer person- 
al property.^ In the Hindu law of inheritance, on the 
contrary, the heir or heirs are selected who are most capa- 
ble of exercising those religious rites which are considered 
to l)e beneficial to the deceased/'® We may, therefore, 
accept the proposition as fairly settled, that the English 
doctrine of Per()etnitie.s lias no application in the case of an 
executory devise by a Hindu or a Mahomedan, and that tluv 
validity of the disposition must be regulated by the Hindu 
or Mahomedan law, as the case may be. 

If you now turn to examine the i)ro visions of the Hindu 
law^ to which reference lias been made by so many eminent 
judges, you may be sur}>rised to find that there is nothing 
in the aneient texts of that system wdiicli has any direct 
bearing on the question of Perpetuities. Twist our texts 
as we may, w^o search in vain for any in wliich the matter 

» (187*2) Tagore v. Tagorry Tj. R., judgment, reference was nia<le to 

I. A., Sup. Vol., 47; 0 B. L. R., the caso of lihoobun Moym Bahia 

377. V. liainJciHhore (10 Moore I. A., 

* (1840) Dyke v. WaffortU 5 279), wbicli has been discussed 

Moore, P. C., 4*‘J4. above. See p. 53. • 

* In a subsequent portion of tho 
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iDiiy be supposed to be even remotely dealt with. But if Anoiont 
you look beneath the surface, you will see that this is 
as it should be. Under the ancient Hindu system, when 
all over the country you had the joint hmiily of the normal 
type as the unit of society, Avhen the joint Mitakshara 
tamily hud not yet been completely disintegrated by the 
pperatiou of diverse causes, not the least •potent of which 
has been a series of judicial decisions for the protectioa 
of favoured creditors,— in those days, any theory of a 
rule against perpetuities could hardly be conceived ; for 
the laud bolongeil to the family’- or to the village, and, 
its possession and enjoyment might, perhaps, cJiango 
hands within the circle of joint owners ; hut, as the 
conce[>tion of individual ownership was absolutely un- 
known, none could claim the right of alienation ami 
much less the right of testamentary dis})osition. Indeed,^ 
as has been acutely remarked, the Hindu joint family 
is the true and ancient perpetuity. But from the mere 
fact that you cannot discover among the ancient texts 
of Hindu law any which expi'cssly prohibit the creation 
of perpetuities, you must not rush to the inference 
that a devise is not by that Jaw invalid upon the ground 
that it tends to create a ])erpetiiity.^ Tlie mere silence 
of any sy> tern of la w, as to tluj legal cifeet of a particular 
juristic act, is in no way conclusive ii|)on llui question 
of its validity ; the mere faet that, in a ]>a!ii(inl;vr system 
of law, rights of projjerty are not accurately deilned 
and clas>siti(Hl, does not jiiStily the inlerence iJiat those 
rights, whether primary or derivative, are unlimited, for 
who has ever heard that tlie measure of law in any country, 
even in a country l>k:ssed with an ideal code, is express 
coiinnand or express j)rohibition. On tlie other hand, you 
will not forget that the sy^^tem of Ilindu law, as it has 
reached us, is not and does not profess to l)e exhaustive ; 
it is a system which contains within itself the elements 


* Bee the speeches of Hoij’hle the provisions of the liinUii Wills 
Mr. Fit* James Stephen in the Bill (PioeecUings, Yol. IX, pp. 14, 
Imperial Legislative Council, upon 338). 
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of expansion, a system in which new customs and new 
propositions, not repugnant to the old law, may be on- 
grafted upon it from time to time, as the change of 
circumstances and the progress of society imperatively 
demand. Maim * says: 

‘‘ A king who knows the sacred law must enquire into 
the laws of castes, of districts, of guilds and of families, 
and thus settle tlie peculiar law of (jach. 

‘‘ What may have been practised by the virtuous, iSy 
such twice-born men as are devoted to the law that lie 
shall establish as law, if it be not opposed to the customs 
of countries, families, and castes.” 

Brihasjuiti^ is more emphatic still : 

‘‘ A decision must not he made solely by having re- 
course to the letter of written codes ; since, if no decision 
were made according to the reason of the law, or accord- 
ing to immemorial usage, there might be a failure of 
justice.” 

This is nothing more than the pi’ocoss of judicial ](‘gis- 
lation, which is one of the recognised sources of la.w in 
many civilised states, and which has ihns been described by 
an eminent English judge : ® ‘‘‘Tlioease is in some sivnse 
new, as mnny others are which continually occur ; l)iit 
we have no right to consider it, because it is new, as one 
for which the law has not jirovided at all, and b(‘cause it 
lias not yet been decided, to decide it for ourselves, ae(‘x>rd- 
ing to our own judgment of what is just and ex{)cdient. 
Our common law system consists in the api)lyiiig to now 
comhinations of circumstances those rules of law which we 
<lerive from legal principles and judicial jireccdents ; and, 
for the sake of attaining uniformity, consistenc}^ and cer- 
tainty, we must apply those rules, where they are not 


* Institutes, VllI, 41, 46 (tr. 
Bnliler) ; see also 1, 108, HO. 

• Jajiiinnatli, Dij^ost, tr. Cole- 
Lrookc, Book I, tit. 78; Book 11, 
tit. 17. Sucrc<l Books of the East, 
vol. 38, i>. *ZSl, where Dr. Jolly 
translates the text somewhat dilTer- 


ently. See also J:\jXiinnath, Book 
I, tit. 50, OS, 00. ty. Max Muller, 
Auciiuit Sanskrit Literature 
(1860). p. .50. 

“ Mr. Ju'<tice James Parke in 
Mir eh on ae v. Ite.nnell (1S33), 1 
01. & E., 527 (.516). 
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plainly nnreaeonable and inconvenient, to all cases winch Doos« Hindu 
arise ; and we are not at liberty to reject them, and to 
abandon all analogy to them in those to which they have 
not yet been judicially applied, because w^e think that the 
rules are not as convenient and reasonable as wo our- 
selves could Lave devised.” Keeping this |)rinciple steadi- 
ly in view, a principle of paramount importance for the 
interests of law as a science, we proceed to examine such 
of the leading principles of Hindu law, as may, by analogy, 
fiirnisb a solution of the question, whetlier the creation 
of perpetuities i.s at all in accordance with the spirit of 
Hiiuiti law,* and if so, within w^hat limits they ought to 
be allowed. 


^ Coldstuckor, in one of hia 
OpinioDt^ on l*»ivy Oomicil Law 
CiisoH, <]^^(;n.ssos, in the followin^: 
inaniior, the wbothor the 

lieiipil .Scliool of Hindu law 
favoiir8 or disooufitonanccH the 
princij)k‘ of |i(*vi)(‘tnity an applica- 
ble to tljo rif^ht of inlicp'itaiice : 

“In the law of Dont^al, Uio»e 
occurs no distinct statcTnont ro- 
latinj^ to the tlicory of poi pettn'ty 
as applicable to the li^^ht of in- 
heritance. Dot fioiu ihe philovso- 
]dnoal basis on which the law of 
Bengal rests, it innst be inferred 
that it discountenances such a 
theory. 

For this l)asis is the Nyaya, and 
more .specially that division of it 
calk'd the Vaiseshika ]iliilo.sophy, 
and .soiiie distaissions rai.sc<l Vjy the 
chief authorities of tlie Bengal 
School, Jinist, therefore, he under- 
stood in the light of that system 
of philosopljy. This also results 
from the sameness of tlio phik>so- 
])hical terms used by both. (See 
Colebvooke on the Hituln Schools 
of Law ; 1 Strange, Hindu Law, 

Now, the Vai.sesliika lays down 
the proposition that there are 
seven Padarthas or Categories, 


under whicli all material objects Goldstuekor, 
(sucli as earth, water, iSjc.) and all 
ideal existences (sucli as cause, 
effect, &o, ) arc comprised. Besides 
these, it maintains, tliere are none-; 
and it rejects, ther(?fore, any ex- 
planation, for instaiKH.*, ef cause 
and effect, w}iic)», instead of funrjg 
evoivcil from any of these seven 
categories, would resert to the 
assniiiption of another principle 
not containeil in them. 

The following passage from the 
Bhasha Pai-iclichheda, one of 
the fundamental works of the 
Vaisesliika, together with its com- 
mentary as given in the Siddlianta 
Muktavali, will eoriohoratc this 
statement. 

Text : ‘ Substance, Quality, and flhaslia 
in like niannor Action, Oenus, Farichehhoda, 
with Difference and Concretion, 
and in like manner Non-ex i.stotico 
these seven arc called the cate- 
gories,* 

Oommentary : ‘Tlioreupon (tliat 
is, on its being laid down that the 
<*ategories are seven) the author of 
the U painana— Ch i n tamn ui ni isos 
the doubt whether a right to bo 
treated as separate categories does 
not belong to Power and ll<;sera- 
blance, seeing that these differ from 
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In the first place, you will remember that the testameh- 
Hinau/ tary capacity of a Hindu has now been established bej'ond 
all possibility of dispute. It is not "necessary for Us to 

all the seven categories. How is it iiig) gem ? ’—for. what I regard a6 

(he asks) that these (seven) alone the cause is the absence of the 

are categories, when there is a genus gem (or of all gems whatBO- 

separate categoric nai lire in Power, ever), which implies the absenoe ^ 

Rosomblance, &c. To explain : A of (those gems that are) neutra- 

burn is not produced by lire when lizers. Resemblance also is #.iot 

attended by a gem (of the kind another category , but it consists ita 

which is regarded as possessing the possession of various charac- 

the power to neutralize the opera- ters belonging to any given thing, 

tion of fire) or the like ; but, by whilst being at tho same time 

that devoid thereof, it is produced, something other than the thing; 

In this case I infer that a canter- as, for example, there is a resem- 

izing power in the fire is destroyed blance to the Moon in a face, 

by the gem or the like, and is which being something not the 

rofiroduced by the removal of the Moon, yet possesses the pleasing 

gem, or the like, which acted as a character, &c., which the Moon 

neutralizer. So, too, Kesomblance possesses.* (Bhasha-Pariclichhcda, 

is a sepal ate category, —for it is ed., Hallantyne, 18ol, p. H.) 

not included under any one of the in other words, as regarils the 
(first) sis categories, seeing that rejection of a category Power ; 

(unlike any of those) it exists even since the independent action of 

in Genus-for we recognise Kesem- ftre is sufficient to account for tho 

bianco in tlio instance that, ‘ as producing of a burn— according 

tho generic nature of cows is to the Vaiseshika, it would not bo 

eternal, so in like manner is that allowed in a special case to resort 

of horses also.* Further, it cannot to an assumption of the non- 
fall within the category of Non- existence of the action of fire and 

existence; because, that such a the subsequent annihilation of that 

thing (as Resemblance) exists, is non-existence, since this would be 

believed (by every one). assuming causes which are remote. 

But, if all this be asserted, it is and arbitrarily creating endless 
not so— for, as regards the burning categories. 

effect of the fire, &c., in the This reasoning, and in the very 
absence of the gem, &c., it is im- terms of the Vaiseshika, is applied 
proper to postulate an endless set by Srikrishna Tarkalankara, the 
of Powers, together with the pre- great authority of the Bengal 

vious Non-existence and also tho School, to the following passage 

Annihilation thereof, when the of Jimutavahaiui’s Bayabhaga 

Oayabhaga. properly accounted (Chap. I, § 7) which says : 

for, either by the independent ‘Nor can it be affirmed, that 
action (of tho fire), or by assuming partition is the distribution to 

as the cause the absence of the particular chattels, of a right 

(neutralizing) gem, &c. And you vested in all the co-heirs, through 

need not say, *How then does the sameness of their relation, 

burning take place when both the over all the goods. For, relation, 

neutralizer is present and also a opposed by the co-existent claim 

neutralizer of the (tirc-neutraliz- of another relative, produces a 
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discuss here the perplexing qaestion ■which taxed the Ori^n 
ingenuity of lawyers for over half a century, namely, ' 

whether the idea of a will is wholly unknown to Hindu 

right, figuratively implied by (the the property left by a father, or Srikrishtia. 
term) partitioo, to questions only other (relative). (There would be) 
of the estate ; since it w'ould be vestings and divestings of these 
burdensome to infer the vestings (rights). (But such an assumption 
and divestings of rights to the would bo burtlcnsome), for consi- 
wdioj^ of the paternal estate ; dering that it would then be neoes- 
and, it would be useless, as there sary to assume such endloss cate- 
would not result a pow’er of gories (as a series of vestings 
aliening at pleasure.' and divestings), the assumption 

For, in regard to this passage, of opposition (of one right by 
SriUrishna Tarkalankara argues another co oxistont right) is 
as follow s : more easy (that is, loss remote, 

* Now, if (you say)— the co- and therefore the only one con- 
.existenco of one rciative, on sistent with the notions of the 
account of the sameness (of tiie Vaiseshika.’ 

rights of all the relatives) being a On the theory of pcrpotiiity, the 
bar to tiie proprietary riglit of right of au heir would !u>t bo 
another relative, none of them has derived from his relationship to 
a right to any portion (of the the owner of the property who 
inheritance), since this bar exists. immediately predeceased him, but 
My answ'cr is : from the title oonfijrred on him by 

Since property dt ponding on the testamentary or other disposi- 
reiation and (the fact of) the right tion of a remote ancentor. In 
to such property having a prov’ious such a case, tlien, the eflect ot 
Non-existence are (notions) closely inheritance, instead of Ix^ing ac- 
connected, the proprietary right counted for from an immediate 
of one relative bars the right to cause, would <lepc‘nd on a remote 
property depending on relation, cause, or a series of remote causes^ 
when belonging to another relative. and these the Vaiseshika would 
(For), since you must admit that reject as belonging to the cate- 
after division there is a proprio- gory of endless powers, 
tary right in a special portion In my opinion, therefore, it re- 
(of the property), and since (from suits from the alleged words of 
your admission it would follow Jiinutavahana and Siikrishna 
that) this right had a previous Tarkalankara that tliese autho- 
Non-existence, there is no incoii- rities not only do not admit 
gruity in my reply. a mode of inheritance which 

He (namely, Jimutavahana) would prevent tho alienation on 
shows that the co-existence of one tho part of the inhci itor of tho 
relative safticicntly accounts for property inherited, but also do 
opposing (tho claim of another not recognise a title to inheritance 
relative) in tho words ‘since it which would bo derived from a 
would be burdensome to infer the remote cause, sucli as tho prin- 
vestings, &c.' Their sense is this : ciple of perpetuity, the latter 

tho'^collective sum of the proprio* being conti ary to tho spirit and a 
tary rights is equal to the number proper construction of the Bengal 
of all the relatives concerned in law.” (2 Literary llemains, 227.) 
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law ; nor is it necessary for us to enquire wlietlier the 
origin of Hindu wills is to bo traced to the example of the 
Mabomedan law which w'as the law of the rulers of the 
land for many centuries, or to the influence of English 
lawyers in the Supreme Courts, or to the immense religi- 
ous infliionce of the Brahmans, or, to the evolution of the 
same chain of legal ideas to which they are known to 
owe their origin and developinont in other parts of 
the civilized world. None of these questions carf* be 
of any practical importance to us, for, as was w^ell 
pointed out by Sir James Colvilo in the case of Collector 
of Madura v. Moottoo Hamalinpa^^ “ the duty of an 
European judge, who is wndev the obligation to ad- 
minister llindu law, is not so much to enquire whether 
a disputed doctrine is fairly de<laeib]e from the earliest 
autlioritics, as to ascertain whether it has been received 
by the particular school which governs the district with 
winch he has to deal, and has been sanctioned by usage ; 
for under the llindu system of law, clear proof of usage 
wdll outweigh the written text of the law.” Nor do 
I purpose to review the long current of decisions 
which sometimes flowed in favour of the validity of 
wills, and, at others in precisely the reverse direction/^ 
It is enough for us to start with the now settled doctrine 
thjit whatever property is so completely under the con- 
trol of a Hindu testator that he may give it away during 
his lifetime, he may also devise by will. 

The second principle to which I wish to invite your 
attention is that under the Hindu law particular estates 


» (18(58) 12 Moore I. A., 1197 
(43f5). 

» In Bengal, the validity of wills 
was tiiially established by the un- 
animous ojnnion of the Judges as 
well of the Supreme Court as of the 
Sudder Court in the ease of Juggo- 
mvhim V. Nepmoo (1831), Morton, 
90 ; see also Motee Lai v. Mitter- 
JeM (183(5), (5 Sel. Rep., 73 (new ed., 
85) ; Nagalutchrnee v. G 02 ^ 00 , 6 
Moore I. A., 309 (344), per Lord 


Kingadown ; Bper Perlah v. Majen- 
der Pertah (18(57), 12 Moore I. A., 1 ; 
Tagore v. Tagore^ L. R., I. A., Sup. 
Vol., 47, 2 )er Willes, J. In Madi-as, 
the question was settled by the case 
of Nagalutchmee v. Gopoo (ISr^G), 
6 Moore I. A., 309 (344); see also 
Vallinayagam v. Pnekche (1863), 1 
Mad. H. C., 326 (339). In Bombay, 
the lea<ling decision is Narottam v, 
Narsaudas (186(5), 3 Bv)in. H. C. 
(A. C. J.), Sy per Westroi)p, C. J. 
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and limited interests in property may b4 created. It has, 
indeed, been maintained by a very loarned judge ^ tliat the 
idea of ovviierslii[) in Hindu law is something very differ- Qimiifiea 
eat from what it is under the English law where owner- recogni^od m 
ship is k'eatod rather as an abstraction than as a reality, is Wuiduiaw. 
made to shift from person to person as events happen, and 
may also be limited in quantity and quality. But neither 
principle, nor authority is in favour of the theory that 
interests in property, limited in quantity or quality, are 
not recognized by the Hindu law. The first illustration 
which will suggest itself to you is the special and quali- 
fied interest taken by a widow, daughter, or mother 
when propcM’ty is inherited by any of them in her 
character as such ; apart from her extremely limited 
right of alienation, the most remarkable incident of the 
estate taken hy her is that, after her death, it docs 
not descend to her heirs, but to the heirs of the last 
male from whom she inherited ; slie never heeomos a fresh 
stock of descent.* Of course, it would ho inaccurafc? to 
describe her interest as a life-estate in the sense in which 
that term is used iu the Englisli law, but it would ho 
equally erroneous to say that she takes an unrestricted 
interest in tlie property. And you will not liere fail to 
observe that not only does the Hindu law recognize a 
qualified estate of the nature I liave just described, hut Succcasion of 
it further recognizes a succession of such estates ; for it cstate^.^^ 
is quite conceivable that the property of a ]>erson may, 
after his death, be inherited successively by his widow, 
daughter and mother before it reaches the hands of a 
full owner. The next illustration I take, is furnished hy 
the law of adoption. Consider a case in which a person 
leaves authority to his widow to adopt in the event of 
the death without issue of an existing son, or, a case in 
which periniswsion is given to a widow to adopt several 
sous in succession. Within what limits and subject to 

^ Markby, J.,in iirriMTKiramam ^ Collector o/ Masulipatam v. 

ZniHi V* Au($7ida KrUhna BOS 0 Cavuly V'4tnmta (1804), 8 Moon^ 

(1$(>9), 4 B. L.R., O. C. J., 2;n (254). I. A.. 529 (550). 

M, LP 
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what restpictions a power of adoption so conferred can 
be validly exercised, it is not necessary to discuss here ; 
all that I wish you to notice is that in cases in which 
the power is validly exercised, the result of allowing the 
subsequently adopted son to take the estate by inheritance 
from his adoptive father, is precisely the same as if the 
testator had restricted the interest of his surviving son 
or of each successive adopted son, to a life interest, or 
had limited it over (on failure of male issue of such son) 
to an adopted son of his own.^ Again, as pointed by 
Sir Barnes Peacock in the case of Tagord v. Tagore^^ “ if 
a testator can disinherit his son by devising the whole of 
his estate to a stranger, there seems to be no reason wliy 
he should not be able to divide his estate by giving parti- 
cular and limited interests in tlie whole of the property 
to different persons in existence, or who may come into 
existence during his lifetime, to bo taken in succession, as 
well as by giving bis whole interest or bundle of rights 
in particular portions of lands included in his estate to 
different persons/^ But in view of the decision of the 
Judicial Committee in Reiouri Persad v. Jiadha Beehf^ 
the subject is really not open to speculation. In that 
case, by an instrument in the nature of a testamen- 
tary disposition made by a Hindu governed by tlie 
Mitakshara law, the testator gave liis widow a life- 
estate in all his property, and he directed that, after 
the decease of his widow, liis brother, and after the 
death of his brother, his brother’s sons, should take 
one-half, the brother, died in the lifetime of the 

testator’s widow, leaving him surviving his two sons, C 
and C afterwards died in the lifetime of the testator’s 
widow. As C and 1) were divided brothers, upon the 
<lo*ath of the testator’s widow, the widow of G claimed to 
be entitled to the share devised to her husband, namely, 

> Sae on this point the case of W. N., *20. 

Bhoobiin Moyeti Dehia v. Rmn * (1869) 4 B. L. R., O. C. J. 10.*J 
Kinharfi Arhurj Choicflhry (1865), (UKi). 

10 Moore I. A., 279, at 310 ; Jatin. « (1816) i Moore h A., 137, 
ilranath v. Amrita Lai (1900), 5 O, 
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-one-half of the moiety. It was held by the Judiciiil 
Committee that C and 79, the sous of the brother, bud 
each of them a vested interest in one-fourth share, not to 
come into actual enjoyment till the death of the widow, 
that there was no contingenc}^ but only an uncertainty 
us to the period of enjoyment, and that it was not neces- 
sary -that the share of C should be reduced into possession 
during his lifetime to enable his widow to succeed to it. 

Here^then was clearly recognized the validity of an 
estate for life in the widow of the testator, and, vested 
estates in the two sons of the brother, the actual enjoy- 
ment of tlie expectant interest being postponed till the 
termination of the antecedent life-estate. Similarly, in the 
case of Tagore v. Tagore} the Judicial Committee over- Tiujovr. v. 
ruled the contention tliat Hindu law recognizes only one 
entire estate in land and docs not allow of that estate Ixdng 
cut up into smaller distinct interests in the way of life- 
estate, reversion, remainder and so forth, Mr. Justiee 
Willes observing that in the absence of any authority for 
so extraordinary a liiiiitation of the right of property as 
would forbid a i»resent parting with the exclusive posses- 
sion and enjoyinent for a time, their Lordships entertain 
no doubt that posst^ssioii and enjoyment may bo so desalt, 
with, and that there is no objection to a similar interest, 
being given l)y will.” 

The third principle which you have carefully lo lienr 
in mind is that, under the Hindu law,'^^ to complete • fUMpiisiU's of 
a gift, it is ordinarily necessary that there should 
conciirrenee at the same moment of the will oi the 
donor and donee in ])assing some definite existing object 
from the one to the other ; in other words, as j)ut 
by Lord Justice Mellish in Hill v. Wilson} in order 

* (1S72) L/. It., I. A., Hup. vol,, otherwise.” MitakHhara, III, 

47 (75). §§ 5—6, tr. MacNaghten, in 1 Mac. 

• “Gift consists in ttie rolin- H. L., 212, 217 ; Viraraitrodaya, 
quishment of one’s right, and ttie p, 31 ; Dayabhaga, Ch. I, paras, 
creation of the right of another; 21—24. 

and the creation of another man’s * (1873) L« B., 8 Ch» Ap., 88 s 
right is completed on tliat other’s (896). 
acceptance of the gift, but not 
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to make out a gift, you must shew not only that tlio 
object of the gift was sent as a gift, but that it was receiv- 
ed as a gift, for it requires the assent of both minds to 
make a gift as it does to nuiko a contract* It follows, there- 
3)onoe nmst he fore, US a lUicessarv consequence, that the donee must be 
inoxi-tence, pei.jjon ill cxiisteuce capable of taking at the time the gift 
takes eflfect,^ that is to say, in the case of a gift inter vivos, 
lie must be in existence at the date of the gift, ^iid in the 
case of a testamentary gift, he must be in existenoe^at the 
death of the testator.- To the rule so laid down there are 
two apparent exceptions, namely, the case in which the 
donee is an infant in the womb, and the case in which the 
Exceptions. doiice is a SOU to be adopted by the widow of the testator 
under an authority from him. 1 need hardly remiiii you 
that, l)y a well-recognized fiction of law, persons of both 
these classes enjoy in many instances tlie rights and privi- 
leges to which they would have been entitled if they had 
been in actual existence at the death of their father.® Hut 
subject to these exceptional cases, which only serve to 
prove the rule, the law is plain, that the gift to be operative 
must be to a donee in existence and capable of accepting 
tlie iiift at the time it takes effect It is essential that you 
should bear this rule accurately in mind, for you will 
find that the law of wills, as applicable to Hindus, hajs 
been moulded upon tlie law of gifts.*^ 


5 I'atjortf w Tarfnre (1872), K U., 
I. A., ssup. vol., 47 (U7), per 
Willes, J. 

® a'he timi; when tlie prift takes 
effect Uues not refer to the pos- 
Mible time of ro<?eipt by the iloiieo. 
Sec Toijorew Tagore (1872), Li. It., 
I. A., sup. vol., 47 (TU). 

** ConsiUer, for instance, the 
riglits of a wsoii w)io was in bis 
mother’s womb at the time of 
partition, Kalidas v, Kruhan 
(1869), 2 B. L. H., F, B„ 103, at 
121 ; Yekeyamian v. AgnUwarian 
(1899), 4 Mad. H. C., ^307, or at 
the time when succession opens 
out Lakhi v. Bhairah (1833), 


f. Sol. Hep., 315 (new ed., 3(59) * 
Berojah v. NubokisHen (1863), Sev., 
238; Keshuh v. Biuhnopurshnnff 
{I860), Sev,, 240. As to the extent 
to which the riglits of an adopted 
son relate back to the deatli of 
the father, see Bamundoss v. 
Tarinm (1850), Beng. S. D. A., 
1850, p. m; (1858) 7 Moore 
I. A., 109. 

♦ Tagors v. Tagore (1872), L. B.,. 
I. A., sup. vol., 47 (68), where Mr. 
Justice Willes says The intro- 
duction of gifts by will into gener- 
al use has followed in India, as it 
has done in other 'countries, the 
conveyance of property inter vivo». 
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In the light of these principles, let ns consider the Limits of to^- 
limits within 
may be exerciJ 

fature interests in his property, but beyond which he 
moves at his peril. The leading decision on the subject 
is the case of Soorjeemoriey Dossee v. J)inwhundhoo Mul*- 
which twice came before the Privy C!ouncil. In 
that c^ase, a Hindu testator, by his will, made an absolute 
gift of one-fifth of all his property to each of his five 
j?ons, subject to tlie comlition that, in the event of any of 
tlio five sons dying without a son or a son/s son, there 
was to be a gift over to such of tlie other sons or son's 
sons as might then bo alive. The event contemplated 
happened, as one of the sons, wlio all survived their father, 
subsequently died, leaving no male issue, hut a widow whose 
claims gave rise to this litigation. Lord Justice Turner 
held, in the first instance, that the interest taken by eaeii 
of the sons was not contingent, that each of them was 
entitled, in any ev<mt, to en joy during his life the income 
of his share ol the property, and that, consequently, the 
widow of the deceased son was entitled, not only to a fifth 
of the surplus income whicli had accumulated, since the 
testator’s death, during her husband’s lifetime, hut also to 
the increment arising out of such accumulations.^ In 
a subsequent suit the lady contested the validity of the 
disposition contained in the will, and claimed to he 


rameiitary 


which the testamentary power of a Hindu po^erof' 
ied, the bounds within which he may create HinduH 


The same may bo saitl of the Ko- 
iiian law, as pointed out by Mr. E. 
C. Clark in hia interestiup: treatise 
upon Early itoman law (p. 118} in 
which the testamentary power, 
.apart from public sanction, ap- 
pears to have been a development 
of the law of ^ifts inUr vioos, 
iSuch a disposition of property, to 
take effect upon the death of tlie 
donor, though revocable in his lifti- 
tiiiic, is. until revocation, a conti- 
1 U 10 U 8 act of gift up to the mo- 
ment of death, and, does then 
operate to give the property dis- 


posed of to the persons designated 
as beneficiaries. They take upon 
the death of the testator, as they 
would if he had given the pi-opoiiy 
to them in his lifetime. There is 
no law expicssly and in tej*rns ap 
plicablc to pel sons who can so 
tiike. The Jaw of wills has grown 
up, so to speak, naturally from a 
law which furnishes no analogy 
but that of gifts.” 

* f> Moore 1. A., 520; 
(1862) 9 Moore 1. A.. 123. 

• 6 Moore I. A., 526. 
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entitled to tlie fifth share in the estate which had devolved’ 
npoii her husband. Sir Barnes Peacock, who delivered 
the judgment of the Supreme (Jourt, held that there was 
nothing in Hindu law to prohibit such a disposition, and 
dismissed her claim. This decision was affirmed, on appeal, 
1)}' the Privy Council, and Lord Justice Knight Bruce, 
who delivered the judgment of the Judicial Committee, ob- 
served We are to say, wdiether there is anything against 
public convenience, anything generally mischievous, or 
anything against the general principles of Hindu law in 
allowing a testator to give property, whether by way of re- 
mainder, or by way of executory becpiest, upon an event 
which is to happen, if at all, immediately on the close of a 
life in being. Their Lordships think that there is not ; that 
there would be great general inconvenience and public 
misehiof in denying such a power, and that it is their duty 
to advise Her Majesty that such a power docs exist. Such 
[lowers have been long recognized in practice. Their Lord- 
ships consider that the testator, in making this provision, 
did not infringe or exceed the powers given him by the 
Hindu law, and tliat the clause effectually gives the 
corpus of the property to the surviving sons immediate- 
ly on the death of that son who died without leaving 
male issue.” This conclusion, you will observe, is 
in perfect harmony with the jirincifdes discussed above, 
and we ma)^ take it as settled, that a devise or bequest 
for a life or lives in being, with a gift over, vesting the 
property absolutely at the close of such life or lives, is 
good. This decision was sought to be relied upon in the 
ciiise of Tacfore v. Tagore*^ as an authority for the pro- 
position that siicli a gift over is v^alid, if the donee is 
alive when the antecedent life-estate determines ; the 
Judicial Committee, however, overruled this contention, 
and held that a person capable of taking under a will 
must be such a person as could take a gift inter vivosy 
and, therefore, must either in fact, or in contemplation of 


9 Moore 1. A., 135. 


» L. 11., I. A., sup. vol., 47 (09). 
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law, be in existence at the death of the testator.^ The Rule., 
rule, as finally settled, may, consequently, be taken to be, 
that a Hindu testator can give property, whether by way 
of remainder or by way of executory bequest, upon an 
event wliieli is to happen immediately on the close of a life 
or lives in being, to a person who, in fact, or in contempla- 
tion of law, is in existence at the death of the testator. 

From this rule, which defines what a Hindu testator 
can do by way of a valid disposition of liis property, 
wo must pass on to another which defines what he cannot 
do. It was laid down by the Privy (Jouucil in the 
(*ase of Tac/ore v. 2\i(jore^ that, altJioiigh the extent 
of the testamentary power of a Hindu is not to be 
regulated by the teclmical rules prevailing in England, 
yet it must be exercised subject to those general 
princi|)les affecting the transfer of property which must 
prevail wherever law exists. One of such principles, 
directly a|)plicable to the matter in hand, was thus de- 
scribed by Mr. Justice Willes : “The power of parting 

* . . , * ^ I>nuciplo 

With j)roj>erty once acquired, so as to colder the same pro- affecting 
perty ii[)on another, must take effect cither by inheritance 
or transfer, each according to law, luhoritanco does not 
d(q)end upon the will of the individual owner ; transfer 
does. Inheritance is a rule laid down, or, in tlie case of 
custom, recognized by the State, not merely for the benefit of 
individuals, but for reasons of public policy.^ It follows 
directly from tliis tliat a private individual who attempts 
l>y gift or will to make property inheritable, otherwise than 
the law directs, is assuming to legislate, and tliat the gift 
must fail, and the inheritance take place as the law directs. 

This was well expressed by Lord Justice Turner in Soorjo- 
monee !)js,see v. Denohundhoo Midlick'^ : A man cannot 


• Sde. also Krishnarmnany Dasi 
y. Ananda Kriahna Bone (4 H. L. 
li., O. C. J., 231), where Peacock, 
O. J. (p. 279), held the devise void 
beyond the lives in being at the 
death of the tesbitor, btit Mac- 
pherson, J. (p. 291), expressed 


the euntrary view. 

* (1H72) L. K., I. A., Hup. vol., 
47 (04). 

• Doraat, Civil Law, § 2113 
(1853), Vol. II, p. 5 ; (1737), Vol. I, 
p. 578. 

^ 0 Moore L A., 555. 
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create a new form of estate or alter the line of succession 
allowed by law, for the purpose of carrying out his own 
wishes or views of public policy,” In other words^ 
although a testator is at liberty to alter the order of succes- 
sion by will, he cannot always alter the nature of the 
estate which will vest in the devisee of his choice ; he is 
free to direct who shall take the estate at his death, but 
b^^wognizLi estate conferred, both in respect of quality and quan- 
hy Hindu law. tity, must be such as is recognized in Hindu law, and is 
not opposed to any principles of public policy. In the 
case before the Judicial Committee, the will was, in effect, 
an elaborate attempt to create qualified estates of inheri- 
tance (estates tail) descendible to heirs male of the body 
according to the rule of primogeniture, and, the disposi- 
tion was held to be invalid by reason of the incompe- 
tency of an individual member of society to make a law 
whereby a particular estate created by him should descend 
in a novel line of inheritance, different from that ])re- 
scribed by the law of the land ; it was quite clear, of 
course, that an estate in tail male, descendible by 
the rule of primogeniture, such as that which the 
testator bud attempted to create, was not only not 
authorised by Hindu law, but was wholly repugnant 
to the fundamental doctrines of that system J I need 
not detain you longer with the observation that the same 
conclusion as to the invalidity of the devise follows equal- 
ly well from the principle that the donee must be in exis- 
tence at the death of the testator.^ 


* a very instructive discus- 
sion of this point by Feacock, O. J., 
in the (yourt of Appeal below, 4 
B. L. R., O. C. J., 171, where it is 
pointed out that the creation of an 
•estate in tail male, violates the first 
principles of the Hindu law of 
inheritance based on the doctrine 
of spiritual benefit; tes also the 
judgment of Norman, J., at p, 216. 

also Arvmvffarn v. Ammi 
(1863, 1 Mad. H. C., 400). 

• See the whole law summarised 


ill Kristoromoni Daiti v. Nareu 
dritkishuiv Bahadur (IS8S, I, L, 
H., 16 Cal., 383; 16 U A., 39), where 
Lord Hobhoiise sahl : ^ "The Tai/ora 
Case (L. R., I. A., Sup. Vol., 47), 
decides not only that a devise to 
a peison unborn is invalid, but 
that an attempt to establish a 
new rule of inhci itsi-nce is invalid, 
which is more germane to the 
present case. There is no rule 
that the fit st recipient must take 
ail the interest possessed by the 
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Yoti will observe, uow, that the two roles wo have Rules not 
explained are not by any means exhanstive ; the first "" 
rule lays down the extent to which a Hiinlu testator may 
. safely go ; the second lays down the extent to which ho 
fcnnot go ; but I fail to find any authorities which pre- 
%sely mark out the bounds of his testamentary power, or 
|%ich discuss the extent, if any, to which he may go 
b^^^^oiyl the limits described in the first rule. Thus, for 
inStkittce, it has been doubted, but never decided, whether 
a over of an estate to take effect on events which 
may nappen, not upon the close of a life in being, but at 
some hbeertain time during its continuance, is valid under 
the Hir^hlaw.' To take another illustration, although, by 
the Hin«, law a bequest may be valid, if the vesting of 
the thing%queathed be postjioned till the close of a life 
orlivesin ^ing, it is undecided whether the bequest w'ould 
be valid, it%he vesting be tlelayed for a term beyond 
the lifetime%of one or more persons living at the 
decease of tl^X testator. Again, if such an ailditional 
term is allowable, the further question arise.s what are 
the limits of such additional term ; are we to spy that 
such additional tefm may lie tlie period of minority of the 
person to whom, upon attainment of full age, the bequest 
is to belong, or, arOvVe to say that such peu-iod may bo a 

w'ith 
stice, 
je of 
such 

testator, for limited interests ai-e the close of a life in heintr at the 
common enough. The role is that time of the gift, as was laid ilown 
if a Hindu donor wishes to confer in the Afnllif^k Cane (!) Aloore 1. 
an estate of inheritance, it must A., 12:1) ; and, secondly, that a 
be snoh a one as is known to the defeasance by way of gift over 
Hindu law, which an Knglish must he in favour of somebody 
estate tail is not. In stating tlio in existence at the time of the 
role relating to the defeas.anee of gift, ns laid ilown in the Tagore 
a prior absolute interest by a Cate." 

subsequent event, it is important * /t<im Lai Mookerjee v. Secretary 
to add, first, lihat the event must of State for India (IK81), L. R., H 
happen, if at all, immediately on I. A., 46 (62). 


term in gross, as teder the English law, fixed 
reference to some su%iosod principle of natural ju 
public expediency or^onvcnience. In the abscnc 
any authorities upon tliese points, it is clear that 



Itca.Hons for 
Dot borrowinj; 
))rin(iiples of 
KiigUsh law. 
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questions are more easily asked than answered ; bat^ 1 
coufess^ it is ratlier difficult to see, upon analogy, to what 
rule or principle of Hindu law, such extensions of the 
rule can, in any way, be justified. Indeed, when these 
points come up for actual decision, it will be by no means 
unprofitable to remember that they form precisely the 
class of cases in which the doctrines of Entrlish law mav 
bt) a little too readily borrowed and misapplied. tlie 
first place, as pointed out by Sir Barnes Peacock, ^ to 
introduce the artificial rules of the English law and to 
engraft them upon the Hindu law for Hindus would 
cfoate the greatest injustice and the greatest inconve- 
nience ; it would be a composite system wholly unknown 
to the Hindus and would cause such uncertainty that no 
man would know what his rights are, and no lawyer could 
•safely advise him upon the subject. Besides as the 
Hindu law of inheritance is based upon the Hindu reli- 
gion, the introduction of rules adopted by analogy to tlit^ 
English law of primogeniture, of entails, of executory 
devise or of contingent remainders, would mean the in- 
corporation of principles which are at variance with the 
reliirion of those to whom the law is a<lministered. In 
the second place, there is a still stronger ohjection to the 
application of the doctrines of this branch of the law of 
England, inasmuch as tliose doctrines themselves are, 
unfortunately, not based on the solid foundation of 
reason. If yon have accurately followed the story of 
the origin and growth of the rule against perpetuities iii 
English law, you could not have failed to observe that its 
foundation was accidental, and, its development neither 
logical nor hannotiious. The true theory of the rule 
against perpetuties, in so far, of course, as any essentiall}^ 
artificial rule can be said to have a theory at all, is, as I 
have told you, that no future interest must begin beyond 
liveS' in being ; . this was definitively settled in the Case of 
the Duke of Norfolk, But the rule did not stop here ; 


Tagof'e v. Tagore, 4 B. L. R., lOa (109). 
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soon after, an attempt was made to extend the periotl 

beyond lives in being ; two of the most eminent lawyers Growth of the 

of the age strenuously set their face against it, but 

their decision was reversed by what has not inajvtly 

been called a body of peers not learned in tlio law.^ 

Then came the case of Stephens v. Stephens, where there 
was a gift over on the death of a devisee under twenty- 
one ; tile Court unwillingly decided in favour of the 
validity of the gift over, partly by reason of the decision 
in 2\iflor w (which was decided before the Case 

of the Duke of Norfolk, and, is not very intelligibly rc- 
])orted', and partly l)y reason of the fact that there was 
no real restraint on alienation as the devisee in the case 
was an infant. If this case was intended to lay down a 
general rule of law apart from the ]>articalar facts, it is 
not difficult to see that the decision was unjustifiable on 
jn’inciple, and the reason assigned is traceable to a confu- 
sion of ideas. In cases where we have to examine the 
validity of an estate on condition precedent, the question 
to be asked is, when must the contingency ]iap[>en, if at 
all ? I venture to think that it is inconsistent with th(^ tcsi 
fundamental principles of the subject to ignore this 
(juestion, and, to ask tlie other question, when will the de - 
visee be in a position to <;onvey an absolute interest. If 
you do so, you ignore when the future interest would 
begin, and, you say that as an executory devis(5 may, 
admittedly, bo postponed to the end of a llfe-esl;ato, then^ 
cun bo no harm in extending the time till the devisee 
reaches twenty-one, for until ho becomes of age, Ikj 
<' annot convoy the hind, even if there is no executory 
ileviso But tile difficulty here is twofold. In the first 
place, every reason whicli can be iirge<I for extending the 
period for creating an executory ileviso to a minority 
after a life in being, ciin now be used for extending it to 

• Wlien the ^ieeision of Lord on the IHth .January 109S, with 
Somers and Chief .Justice Trehy the exception of the ( hancollor, 
in Lloyd v. Carew (Prc. Cli.,72, there was no law Lord in tlie 
100; Shower, P. C. 137) was re- Hoii.se. 

rersod by the House of Lords ® *2 Mod., 289 ; Freeman, 243. 



Twofold 
difficulty , 


7(5 TUB LAW OF rSR?ETanTKS 

a minority after an absolute term of twenty-one years. 
To take one concrete illustration, suppose a devise is 
made to such of the great grand-children of the testator 
as are alive twenty-one years after his death ; what objec-^ 
tion can there be, if he adds a provision that if any. such 
great grand-child dies under twenty-one, his share shall 
go over, for until he attains majority, he cannot convey 
his share whether there is a gift over or not. B^t if 
such reasoning is not admissible now, it ought not to have 
been allowed in the first instance. In the second place, 
if the reason for the extension is tlie minority of the 
devisee and the (5ons0quent impossibility of alienation, 
the rule ought to be framed accordingly, and there is no 
foundation in principle for the later decision in Gjidell v. 
Palmer that the adtlcd term of twenty-one years i.s a 
terra in gross, independent of the infancy of the person 
intended to take ; that decision, then, must be defended 
solely on the ground of the prior decision in Lloyd v. 
Carew, I trust I have now made it clear to you that the 
form into which the rule against perpetuities has been 
ultimately moulded in the English law, is arbitrary and 
accidental, and, cannot really be justified on the basis 
of any consistent theory or principle.^ It seems to me 


• Lord Brougham, who deli- 
vered the opinion in CmUll v. 
Pa/m«'/*(lSS’2, I Cl. & F., ^72), made 
no secret of his dissatisfactiou at 
the illogical process by which the 
decision was arrived at. Thus in 
Tollemauhe v. Coventry (18:11, 2 Cl. 
A F., 611, 624), he sai<l : Cadell v. 
Palmer went, in my opinion, lio 
further than at least one case of 
great authority, and decided in 
this House, though it may have 
gone further than the original 
reason of the rale authorized.” 
Again, in Phipps v. Ackers (1835, 
0 Ci. & F., 683, 56S), he said : 

** The Courts, and even this House 
h ive sanctioned what even plainly 
appeared to be erroneous princi- 


ples, introduced and long assumed 
as law, rather than occasion the 
great iticonvenience which must 
arise from corrocting the common 
error, and recurrit»g to more 
accurate views. Accordingly, when 
Cadell V. Palmer was argued in 
this House,"! advised that your 
Lordships should abide by the 
received extension, wh ch had for 
a great length of time been given 
to the period within which an 
executory devis<3 iiiiglit be held 
good.” Similarly, in Imnyaunon 
V. SmUh (1845, 12 Cl. & F.. 546, 
629), he observed: * ** 'The rule of 
law is the term in gross of twenty- 
one years after the life or lives 
in being ; that was clearly laid 
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OX trernely doubtful, therefore, whether under the Hindu Lin.its ought 
law, we are entitled to go beyond the limits laid down in 
the case of Soaijeemoiie}/ Dossee v. DenoJmndhoo MulUck;^ 
at any rate 1 cannot discover any analogy which would 
justify the extension ; but, assuming that an additional 
period is allowed, there cannot be much room for doubt 
that its limits ought to be fixed by reference to the 
provisions of sec. 101 of the Succession Act whicdi, it has 
beeii said, is “ in accordance witli convenience and with 
the general spirit of the Hindu law.’’ ^ 


down by your Lordships upon 
rny recommendation, after bearing 
the learned Judges in the case of 
Cadtll V. Piilrnttr, and, it is quite 
unnecessary to go l)a(;k to the foun- 
dation of the law ; I liave a strong 
opinion, which I bt lievo is joined 
in by the profession at large, 
that it arises out of an accidental 
circumstance, out of a confusion, 
I may say, a misai>prehension in 
(•bnfounding together the nature 
of the estate with the remedy at 
law by fine and recovery, which 
could not be apidied till a certain 
life came to tweiity-oiie years,” 
To a similar effect are his observa- 
tions in Cole v. Seiirell (18^8, 2 
H. L. C., 186, 233) : “ The rule 
that you can take a gross term 
most clearly arises from a mistake. 
The law never meant to give a 
further term of twenty-one years, 
much less any ])eriod of gestation. 
The law never meant to say that 
there shall be twenty-one years 
added to the life or lives in being, 
and that within tliose limits you 
may entail the estate ; but what 
the law meant to say was this : 
until the h« ir of the last of the 
lives in being attains twenty-one, 
by law a recovery cannot be 
suffered, and consequently the 
discontinuance of the estate can- 
not be affected, and for that 
reason, says the law, you shall 


have the twenty-one years added, 
because that is the fact and not 
the law, namely, that till a person 
reache<l the ago of twenty-one, 
he could not cut olF the entail. 
For that reason and in that way, 
it has crept in by degrees. Com- 
munis error facil Jus, and that 
rule never was applic<l more accu- 
rately than in Cadell v. Pahum','* 
See also an elaborate criticism in 
Sugdeii’s Law of .Property, pp. 
313 324. 

* i) Moore I. A., 

• See the subject referred fo in 
Krishnaramani Dasi v. Ananda 
Krishna Bose (1860), 4 li. L. K., 
O. C. J.,231 (202), where Maepher- 
son, J., says: “The creation of a 
perpetuity is unknown to Hindu 
law, and i.s contrary to its general 
principles ; to allow and support 
perpetuities is against public con- 
venience and public policy, and is 
generally mischiovous. The sauio 
considerations which led the 
Courts in England to comprise 
within certain bounds the power 
of persons to tie up their pro- 
perty, apply with not less force 
in this country ; and the creation 
of perpetuities being, as it seems 
to mo, even loss in accordance 
with the spirit of the Hindu law 
than it was in accordance with 
that of the Jlnglish law, it ought 
not upon general grounds of public 
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Stotiitory You may imagine, perhaps, that the discussion, upon 
provMoria. ^e have been hitherto engaged, as well as the solu- 

tion of the difficulties to which 1 have just now alluded 
are matters rather of academic than of any practical 
interest, in view of the provisions recently added to the 
statute book by the Indian legislature.* The interpretation 
put upon section 3 of the Hindu Wills Act, however, 
leaves matters where they were before the Legislature 
interfered, and, we may bo almost certain that a Simi- 
lar restricted interpretation will be put upon the last 
clause of section t of the Transfer of Property Act.* 


policy and convenience to be por» 
initted. If it t)e asked what 
precise limit I vvouhl prescribe, 
and wdiother I would apply hero 
the English rule h 3 ’' which the 
vestinfi’ of an estate may be sus- 
pended for a life or lives in beinj? 
and twenty-one years afterward.s, 

I should answer that I do not 
think the English nde necessarily 
ought to he applied, because it 
is founded on a wholly differ- 
ent stale of thing.s. Twenty- 
one years, for insttiuce, is not 
the period of luiuority among 
HimluH, The Indian .Suoces.sion 
Act, see. 100, enacts, that when 
a bequest is made to a |)erson not 
in existence at the time of the 
testators death, subject to a prior 
bequest contained in the will, the 
latter bequest shall hr void, unless 
it comprises the w hole of the re- 
maining interest of the testator 
in the thing bequeathed. And 
see. 101 says, no bequest is 
valid, wiiereby the vesting of the 
thing bequeathed may be delayed 
beyond the lifetime of one or more 
persons living at the testator's 
decease, and the minority of some 
person who sliall be in existence 
at the expii-ation of that period, 
and to whom, if he attains full 
age, the thing bequeathed is to 
belong. It is to be observed that 


according to this Act (sec. :i), 
minority lasts until tlie age of 
eighteen years is eonipleted. It 
may be that the rules laid down 
ill these section.s and applicable t > 
persons falling within the provi- 
sions of the Succession Act, might 
be properly apiilicd to Hindus as 
being qnife in accordance with 
convenience iind with flie general 
spirit of the Hindu law. But it 
is unnecessary for me to say where 
the precise limit ought to he fixed, 
further than to say that I think 
that a devise or bequest for a life 
or lives in lieiug, with a gift over 
vesting the property absolutely in 
persons alive at tlie close of the 
life or lives, is good, and ought 
to be upheld as lioing in itself 
reasonable and convenient, and 
as being in no way contrary to 
Hindu law'.” 

• Indian iSuoeossion Act, sec. 101 ; 
Hindu Wills Act, sec. 2, H, 
Transfer of Profierty .Act, sec. 14. 

*“The .saving clause in the 
Transfer of Pj-oporty Act i.s at least 
as wddc in its terms as that in the 
Hindu Wills Act,” Wilson, J., 
in Itam Lai Sett v. Kanai Lai Sett 
(1886), I. L. R., 12 OaL, 663 (669). 
The Indian Law Commissibiiers, 
ill their Report (1879, p. 28), .say ; 
“The Privy Council l^as already 
ruled that estates cannot be qreated 
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111 the case of Alangomanjari Dahee v. Simarnnm 


hy Hindus in contravention of 
the principles which underlie the 
Thellusson Act, or subject to con- 
ditions which ai’e void for ro- 
pujiiiancy. The rules contained in 
secs. 10 to 35 impuj?n, as far 
as our experience jxoes, no rule or 
priwitice of Hindus or Mahome- 
daiis, or other sects reco;jnisod in 
Itniia, as enjoying special personal 
laws, unless it may be, the now 
obsolete practice among the Maho 
medans, of devoting property to 
the family of a particular saint. 
But, to avoid any disturbance of 
rigVit-i enjoyed und ir personal 
laws, suftieient provision is made 
by the Bill.” 

If it were allowabUs to refer to 
proceedings of the Legislative 
Council (d fimlnistrator-ifenaral v. 
Premlal MuUirk.. 1895, I. L. U., 
1*2 Cal., 78S, P. 0.), we might refer 
to the following extract fi*om the 
sj) ecdi of the Jlon’hlo Mr. Evans 
in the Imperial Legislative Council 
on the*26fch .January 188^ ( ProccciL 
ings, Vol. xxi, p 71) : 

“ In Chapter II. {of tlie Transfer 
of Property Bill), several rules 
were introduced from the Succes- 
sion Act, 1865, defining the limits 
within which property could be 
tied up by settlement Inleir rlnoa, 
ami laying down the rule restrict- 
ing perpetuities. He had always 
been apprehensive that these 
rules would unduly extend the 
powers now possessed hy Hindus 
(under the rule in the Tagore 
Oaae) of tying up th(j properties 
after their deaths. The rule in 
the Tagore Cam^ which prohibited 
gifts or bequests to unborn 
persons, was now the Hindu law 
as declared by the highest tribu- 
nal, except so far as the rules now 
proposed be embodied in the 
Act, had been made appli<;.ible to 


the wills of Hindus in Bengal by 

the Hindu Wills Act, 1870. Transfer of 

The Hindu Wills Act was passed Act, 

before the Privy Council hatl 
Onally laid down the doctrine that 
no interest could by Hindu law be 
created in favour of an unborn 
person, winch doctrine, as tliey 
pointed out, obviated the necessity 
for any rule against perpetuities 
under Hindu law, and also explain- 
ed why no such rule could be foumi 
in the Hindu law. How far tlio 
Hindu Wills Act did, in fact, 
abrogate, in the case of wills in 
Bengal, the rule in the Tagore 
Case^ was a disputed point now lu 
course of settlement by the Courts. 

It appeared to him thav the question 
whether extent! ed i)owers o tying 
up property should bo granted by 
legislation to Hindus, was one of 
grave public policy not to bo 
lightly settled. 

Mr, Evans’ difficulties, on this 
X>oiiit had boon removed in a 
singular man nor. The Hoifble 
Maharaja Jatirldra Mohan Tagore 
ami the Hon’ble Raja Siva Pi*asad, 
conceiving, in comition Mdth many 
of their fellow-countrymen, that 
the rule hi the Tagore Case did 
not correctly I'cprcaruit the Himlu 
law, and that Hindus were by their 
own law, empowered to tie up 
tlioir property for over without 
any restriction, had rejected the 
extensive powers cojiferro:! upon 
thorn by the Bill a s too Iimited,and 
ha«l asked that a clause shouhl he 
added to Chaptijr II, providing 
that nothing containofl in that 
chapter should affect any rule of 
Hindu law. As the effect of this 
was to leave this important ques- 
tion as it stood for tlic present, 
and to give an opportunity for its 
full consideration in future, ho 
had gladly acceded to the pj*oposed 
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Wiiu JJahee^^ fK question was raised, whether the rule in the 
^ " Tagore CiU€^ that a testamentary gift to a person not 

in existence at the death of the testator was invalid^ 
could apply to wills of Hindus made since the passr 
ing of the Hindu Wills Act. Mr. Justice Wilson held, 
in tlio Court of first instance, that the rule was not 
applicable, and that the case was governed by section 90 
of the Succession A(?t which had been made applicable to 
Hindus by section 2 of the Hindu Wills Act. It was 
argued that this would neutralize the provisions of sec- 
tion 3, wliich la 3 ^s down that the Act does not authorize 
the creation of any interest in property which could not 
have been created before ; the learned Judije overruled 
tins contention, holding that the words “ create any in- 
terest ” must refer only to the estate or interest which can 
bo given, without reference to the further question to whom 
it can be given, as otherwise it would follovv that the 
Legislature had in section 2 onaoted an elaborate set of 
provisions, and, in the very next section abolished them all. 
This decision, however, was dissented from by Pontifex, 
J., in Kally Nath Naag Choivdhry v. Chuntler Nath 
Nattg Chotodhrif^^ and Avas subsequently reversed, on ap- 
peal, by Garth, C. J., and White, J., who hold that section 
3 of the Hindu Wills Act refers not only to the quantity 
and qualit}'^ of the interest created, but also to the capa- 
city of the donee to take. It follows, tlierefore, that 
sections 99 — 101 of the Succession Act are not applicable 
to Hindu Wills, and this was acceptetl as settled law in a 


amend men t, thou;;Ii re-jardinff it 
from *1 different point of view from 
that taken by its proposers. For 
his part, he would sooner repeal 
the corresponding sections in the 
Hindu Wills Act, and stick to the 
rule in the Tagore Oase^ witli an 
exception in favour of bequests 
t 04 or settlements on, unborn 
children of a Hindu daughter, 
to take effect ou the death of 
the daughter. The difficulties 
arising from settlements of land 


in England should make the 
Council chary of extending the 
existing imwers of aettlem’ont in 
India.” 

See also the Proceed ings of the 
Imperial Legislative Coiiiicib 
when the provisions of the Hindu 
Wills Bill were considered (Pro- 
ceedings, Vol. IX, pp. 14, 338). 

* (1881) I. L. li., 8 Cal.. 157. On 
appeal (1882), I. L. R., 8 Cab. 
637. 

•(1S82) I. L. R., 8 Cab, 378. 
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recent case.^ If it is permissible to search for the reason 
of this extraordinary state of things, it may perhaps be 
traced to the fact that, at the time the Hindu Wills Act 
was enacted, the Tagore Case had not yet been decided 
by the Privy Council, the extent of the legal powers of 
devise among Hindus was still a matter of the gravest 
doubt and dispute, and consequently the Legislature was 
anxious to provide against the possibility of enacting, 
through oversight or ignorance, anything which might 
prove repugnant to Hindu law.^ 

I purpose to conclude this lecture with a brief refer- MahometiMn 
ence to the Mahomedan law on this subject. The matter 
is involved in some obscurity, as many of the most 
important works on Musuhnan jurisprudence still lie 
entombed in their original Arabic, and, the cases which 
have come before our tribunals for decision have lieen 
comparatively few and mostly connected with questions 
on the validity of endowments. An eminent Mahomedan 
jurist, however, who had access to all the original 
authorities, broadly states that the Mahomedan law dis- 
tinctly recognises perpetuities, and that, so long as com- 
mencement is made with a life in being, it is not 
necessary, in the case of a settlement or devise, that the 
persons wlio take the remainder should be in existence.® 

The same learned author further maintains that the ori- 
ginal texts of the Mahomedan law unquestionably support 
the creation of perpetual family settlements under the veil 
of religious trusts. The Judicial (Committee, however. 


* Ram Lai Sett v, Kanai Lai 
Sett (1886), I. L. R., 

(669), where Wilson, J., says : “ It 
seems to be settled that by reason 
of the saving clause in the Hindu 
Wills Act, neither sec. 160 nor 
pec. 101 of the Succession Act, 
though embodied in the Hindu 
Wills Act, has any applic^atioii to 
Hindu Wills ; and it would seem 
to follow that^ sec. 102 has none 
either.*’ See also J air am v. 


Ktimrhai (1885), 1. L. R., 9 Bom., 
491 ; Anandrao v. A, </., Bombay 
(1895), I. L. R., 20 Bom., 450. 

• See the caustic but by no 
means unjust criticism of Pon- 
tifex, J., in I. L. R., 8 Cal., 
390. 

• I Amir Ali, Mali. Law, 534. 
See also p. 139, where the lawful- 
ness of limited estates under the 
Shiah law is discMissed. 



Decision of 
tVic Privy 
Council. 
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in a recent case,‘ declined to accept this proposition on 
the ground that it is based upon an absolute and extra- 
vagant application of abstract precepts taken from the 
mouth of the Prophet. It is extremely doubtful, there- 
fore, how far our Courts would support a disposition by a 
Mahomedan, w hich tended to create a perpetuity ; for 
you will remember that, although the technical details of 
the English system might not apply, yet it has been held 
that p(3rpetuities, as they make property inalienable, are 
opposed to public policy, and, must be discouraged, unless 
they are for objects, which are in some way useful or 
beneficial to the coinnninity.‘^ 


> ji/ml Fata Mahumtid Tt(hak\. 
RasHomoy Dfmr Chowdhry ( 1891 ), 
U U., 22 I. A., 7C). 

* Soo Uenmui v. Ttniranyean 


(1867), L. R., 2 P. C., 4; Ymp 
C/amh Neo v. Ontj Cheny Nf.o 
(1875), L. R., 6 P. d, 



LEOTLTIIE IV. 

Thr Hulk againtst Pehpktltitirs — its Scope and 

CoROLLAlURS. 


In Uio [jrosent locluro, vvp ])ii rpo.se to examine the 
seope and corollaries of the rule against, perpetuities. 

The rule us settled in English law, may be stsited 
thus : 

No interest sul)ject to a condition precedent is good, 
unless the condition must he fulfilled, if at all, witliin 
twenty-one years after some life in being at the creation 
of the intenisst,” 

or, as Sir George dessel put it in a recent case, 

“ Proj)erty (ainnot he tie<J up longer than for a life in 
being and twenty-one years after. That is called tln^ rule 
against P(U' pe tu i ties .” ^ 

The rule laid down in the Indian Suec(‘ssi()n Act is 
a.s follows : 

“ No bequest is valid whereby the vesting of the thing 
becpieathed maj' be delayed beyond the lifetime ol‘ one 
or more persons living at the testator’s decaaise, an<l tlie 
minority of some person who shall he in existonee at th<^ 


1 In re. JlidUy (1870), 11 Ch. D., 
645 (649), 48 L. J, Ch., 56:h 
The I'lile as applicable to exe- 
cutory devises was thus stated by 
Cresswell, J., in Dungannon v. 
Smith (1846), 12 Cl. & F., 526 (563) : 
“ All executory devise to be valid 
must be so framed that the estate 
devised must;, vest, if at all, with- 
in a life or lives in being and 


twenty one yeai s after.” Lord 
Kenyon stated it in similar terms 
with reference to personal pro 
perty in Jee v. Audley (1787), 1 Cox., 
324 ; 1 R. R., 46 : “ The limitations 
of personal estate are void, unless 
they necessarily vest, if at all, 
within a life or lives in being, 
and, twenty-one years, and nine 
or ten months afterwards,” 


Rnunciation ef 
the rule in 
English law. 


Tho Sucees.si<«n 
Act. 
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Vested 

interests* 


V ested 
remaiiulor. 


Contingent 

retnainder. 


expiration of that period, and to whom, if he attains full 
age, the thing bequeathed is to belong.”^ 

You will observe, in the first place, that the rule has 
no application to vested interests ; when an interest has 
once vested, it cannot be bad for remoteness.* This is not 
the place to enter upon an elaborate exposition of the 
incidents of vested and contingent estates, but thetfunda- 
inental point of distinction between the iwo, may be 
made clear without much difficulty. You will remember 
that by the law of England, a landowner may, at the same 
moment and by the same grant, limit or carve out of his 
estate in tlie land, as many smaller estates to take effect 
in succession, as would make up the whole estate he has 
in the land. Thus, X who has an estate in fee, might 
grant his land to A for life, upon A\^ death to B and the 
heirs of his body, and upon failure of the heirs of B's 
body to C in fee. By this ultimate grant, X would of 
course exhaust tlie wdiole estate he had. A would then 
have an estate for life in possession, B an estate tail in 
remainder, C an estate in fee in remainder ; this 
“ remainder ’’ is not necessarily the whole remaining 
estate of the donor, but it is an estate subsequent to an 
estate in ])ossession. If no remainder in fee bad been 
granted to C, a portion of the estate of X^ namely, an 
estate in fee less an estate for life follow^ed by an estate 
tail, would not be disposed of by the grant, and X would, 
therefore, retain an estate in fee in reversion. Estates in 
remainder are of two kinds, vested and contingent. A 
vested remainder is one which the |)erson to whom the 
estate is limited in remainder, is ready to take should the 
estate previous to his remainder determine at any moment. 
A contingent remainder is one which the person designat- 
ed to take in remainder, is not ready to take, should the 
preceding estates determine any moment. Thus, if a grant 
is made to A for life, remainder in fee to a living person 
i?, A takes an estate in possession, and B a vested remain- 


Aot X of 1S65, sec. 101. 


Humey V. Turn&y (1899), 2 Ch,, 739, 
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der in fee, for B is ready to enter on the estate at that 

very moment. But if the grant is to A for life, remainder 

in fee to the eldest son of 2?, B being then unmarried, 

whether the remainder will ever take effect is contingent 

on B\h having a son before A dies ; as soon as that son is Distinction 

born, however, his estate ceases to be contingent on his 

birth before the death of A. and he becomes entitled to 

’ ^ ^ ^ maincicrs. 

a vested remainder. The characteristic, therefore, which 
distinguishes a vested from a contingent remainder is 
its present capacity to take effect in possession if the 
prior estates are determined at once ; in other words, 
a ren^ainder is vested if, so long as it lasts, the only 
obstacle to the right of immediate possession by the 
romainder-man is the existence of the preceding estates, 
that is to say, a remainder is vested if it is subject to no 
condition precedent but the termiuation of the preceding 
estates. 

To apply these principles to a concrete case, sup])ose in„st..rati(>n«. 
the devise to be to x\ in fee, but if she dies nnmarried, 
to ./> and the heirs of her body, and, on failure of them 
to C and the heirs of her bod3% Hero the interest 
of C, though executory .at the death of the testator, would 
be turned into a vested remainder by the death of A 
unmarried ; that is to say, if it is to take effect at all, it 
will become vested within the time limited by the rule, 
and, is, therefore, not too remote.^ But although an 

* See In ra Roberts (1881), children for their lives, and de- 
19 Ch, D., 520, (530), where the dared that if any daughter should 
principle is suhstantially laid die, leaving a husband, her share 
down by Jessel, M, R. should be paid to him for his 

In order to asccr’tain whore an life, and after his death should 
interest is intended to vest, we be divided in equal shares among 
may sometimes have to decide the children of such daughter 
difficult questions of construction ; then living ; it was hdd that the 
but once the meaning has been interests of the children were not 

ascertained, there ouglit not to be intended to vest at the death of 

any difficulty in the application of the daughter, and, as the <laughter 
the rule. Thus in Lett v. Itamiall might marry a person who was 

(1855, 3 Sm, 4 O., 83; 24 L. J. Ch., unborn at tiie testator’s death, 

708) a testator by his will gave the gift to the children was void 

the residue of his estate to his for remoteness. This case may 
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Illustrations, estate which, though now a contingent remainder or 
executory devise, is good if it becomes a vested interest 
within the period allowed by the rule, care must be taken 
that it does actually so vest, for the mere fact that it will 
vest during or at the end of a life-interest which is itself 
good, does not make it valid.^ Similarh% under the 
English Law, there may be gifts for life to persons un- 
born in succession, provided their estates must vest within 
the re<|uired limits.^ 

be distinguished, from (foodie}' v* for life and for want of such issue, 

Johmon (1881, 1 S Ch. D., 441; HI remainder over; Shadwell, V.C., 

L. J, Ch., flOO), where the children held that cross-reniaindei’s for life 

were held entitled to vested in- to the children of .1 shoulcl bo 

terests without reference to their implied. The validity of this 

surviving the period of distribn- as,sumi)tion has been doubted by 

tion. The case of Cooke v. Bolder Stuart, V. C., in Stuart v. Cocketre.U 

(18;i6, 2 Keen, 54 ; 6 L. J. Ch., (18H9), L. R., 7 Kq., 3(i()(37()), on the 

250), has sometimes been errone- ground that such cross-remainders 

ously thought to bo an authority would be bad for remoteness, but 

for the position that a vested it was apparently overlooked that 

interest must be too remote if the cross-remainders all vested on 

preceded by a life-estate to an the death of A. The case is not 

unborn person ; there the testator similar if there is a gift to tlie 

gave a fund to his four brothei*s children of A as tenants in coin- 

and sisters for life, with remainder mon for life, remainder to the 

to their children for life with bene- survivor in fee, for in such a case 

fit of survivorship, and, on the the remainder is contingent until 

death of the survivor, to be dis- all the tenants but one are dead, 

tributed in accordance with the * /w re Men'ick's Trusts (1866), L. 
Statute of Distributions; Lord R., 1 Eq., 551 (557), where Wood, 

Langdale held the direction for V.C., said : “ The principle upon 

distribution void for remoteness, which the Court proceeds is to vest 

and that would be so, for if the the estate as early as possible, 

persons to take under the statute The anxiety of this Court, at all 

were not to be ascertained till the times, has been to take care that 

life-estates determined, the gift to the estate shall vest at as early a 

them was contingent and remote ; period as imssible ; and, therefore, 

on the other hand, if the interest the Court has said, when it finds 

is held to have vested at the death certain life-estates interposed, that 

of the testator, the next of kin those life-estates are not to post- 

then alive would be entitled to pone the vesting of interests 

hike— and, they in fact were the under the limitations in favour of 

persons who did take. the persons who will take subject 

Again in Ashley v. Ashley (1833, to those life-interests.” 

6 8 im., 358), the testator devised an *806 Stuart v. Coeker ell (1869), 
estate to A for life, remainder to L. H., 7 Eq., 363, ^here Maliiis, 

all the children of A as tenants in V.C., said: “Property may be given 

common and not as joint-tenants by will or secured by settlement, 
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From what has been stated, it follows that once a 
remainder is vested, that is, once it is ready to take effect 
whenever and however the particular estate determines, 
it does not matter that the particular estate is determined 
by a contingency which may fall bey ond a life or lives 
in being. Thus, suppose the devise to be to the unborn 
cliild of until he dies or changes his name, and, then 
to B and his heirs ; hero B has a vested remainder as lie 
will take the estate whether the child dies or changes his 
name, and, hence it is immaterial that the contingent 
determination of the estate before the death of the child 
may take place beyond the limits jirescribed by the rule.* 

Before you apply the principles we have been discussing, Indian Suocos 
to any case under the Indian Succession Act, you must 99 ^’^ 
not overlook the lirovisions of sections 91), 100 and 101 of 
that Act, wliich have an important bearing on tlio subject. 

“ 99 . Where a becpiest is made to a person by a par- 

iv-nucst to a porsoii ticular description, and there is no 

hy a i^irtieular <k* 8 crip- person ill existence at the testator’s 

litnj. who is not ill exist- 1 ,1 1 i 

once at the testator s death who answers tJie descrn>tion, 

tlie bequest is void. 


to an unborn i>erson for life, or 
to several unborn persona suces- 
•sively for life, with remainders 
over, provided the vesting of the 
remaindors, or tlie aseertainment 
of those who are to take in re- 
mainder, be not postponed till 
after the death of such unborn 
person or persons.” >^efi also 
Brude/iiell v. ^rooA;/<(18Ul), 1 East,, 
442; 7 Vos., 381 ; 6 R. K.. 310, 
where Lord Kenyon, C. J., laid 
down that an unborn child may 
be made tenant in tail, but not 
tenant for life, with a limitation 
to his children as purchasers. Shu 
also Cadell v. Palmer^ 1 01. and 
F. 372. 

> In re Roberts (1881), 19 Ch. 
D., 520. It makes no ditference 
whether tUb provision for deter- 
mination of the estate is expressed 
in the form of a condition or a 


limitation. Siniilarly, a remainder 
to a person ascertained and his 
heirs after a term for years, how- 
ever long the term, or whatever he 
the cortditions to which the term 
is subject is not too remote. Thus 
in Wood v. (18(>4), 33 Jieav., 

blO, where a testator had l>e' 
queathed tive leasehold houses, 
having about fifty-four years to 
run, to his daughter for life, with 
remainder to her children, and 
had further directed that after the 
expiration of any of the leases, 
his trustees sliould convoy to his 
daughter and her children, one or 
more of his fivti freehold houses 
of equal annual value to the ex- 
pired leivsohold, it wjis held i>y 
Rom illy, M. R.,that the devise was 
not invalid either for remoteness 
or uncertainty. See also (lore v. 
Oore (1722), 2 W Wins., 28. 



Indian SuccoS' 
aion Act, sec. 
99 , 
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Exception , — If property is bequeathed to a person de- 
scribed as standing in a particular degree of kindred to a 
specified individual, but his possession of it is deferred 
until a time later than the death of the testator, by reason 
of a prior bequest, or otherwise ; and if a person answer- 
ing the description is alive at the death of the testator, or 
comes into existence between that event and such later 
time, the property shall, at such later time, go to that 
person, or if he be dead, to his representatives. 

Illustrations. 

(a.) A bequeaths 1,000 rupees to the eldest son of /^. At the 
death of the testator B has no son. The bequest is void. 

(6.) A bequeaths 1,000 rupees to B for life, and after his death 
to the eldest son of (7, At the death of the testator, Chad no son. 
Afterwards, during the life of B, a son is born to C. Upon B's 
death, the legacy goes to C^s son. 

(c.) A bequeaths 1,000 rupees to B for life, and after his death 
to the eldest son of O. At the deatl) of tlie testator, € had no 
son ; afterwards, during the life of By a son, named D, is born to 
C. D dies, then B dies. The legacy goes to the representative 
of D. 

{d.) A bequeaths his estate of Greenacre to ^ for life, and at 
his decease to the eldest son of C, Up to the death of /?, C has 
had no son The bequest to (Is eldest son is void. 

(e.) A bequeaths 1,000 rupees to the eldest son of C, to be paid 
to him after the death of B. At the death of the testator, C 1ms 
no son, but a son is afterwards born to him during the life of B 
and is alive at B's death. C's son is entitled to the 1,000 rupees.” 

** lOO. Where a bequest is made to a person not in 

existence at the time of the testator’s 

Bequest to a person , i • . • i 

not in existence at the death, subject to a prior bequest 

tesutor’s death, subject contained in the will, the later be- 
to a prior bequest. ’ 

quest shall be void, unless it com- 
prises the whole of the remaining interest of the testator 
in the thing bequeathed. 


Illustrations. 

(a.) Property is bequeathed to A for his life, and after his death 
to his eldest son for life, and after the death of the latter to his 
eldest son. At the time of the testator’s death, A has no son. 
Here the bequest to A^s eldest son is a bequest to a person not 
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in existence at the testator's death. Jt is in^t a bequest of the Indian fciuc- 

whole interest that remains to the testator. The bequest to A's cession Act, 
,, sec. 100. 

eldest son for his life is void. 

(6.) A fund is bequeathed to A for his life, and after his death 
to his daughters. A survives tlie testator. A has daugliters some 
of whom were not in existence at the testator's death. The 
bequest to A^s daughters comprises the whole interest that remains 
to the testator in the thing bequeathed The bequest to 
daughters is valid. 

(c.) A fund is bequeatJied to A for his life, and after his derath 
to his daugliters, with a direction that if any of them marries 
under the age of 18, her portion shall be settled so that it may 
belong to herself for life, and may be divisible among her cliildren 
after her death. A has no daughters living at the time of the 
testator’s death, but has daughters born afterwards, who survive 
him. Here the direction for a Kettlement has the effect, in the 
case of each daugliter who marries under 1 8, of substituting for 
the absolute bequest to her a bequest to her merely for her 
life, — that is to say, a bequcvst to a person not in existence at the 
time of the testator’s death of something which is less than the 
whole interest that remains to the testator in the thing Viequeat li- 
ed The direction to settle the fiiml is void. 

(d.) A bequeaths a sum of money to for life, and directs 
that, upon the death of J3, the fund .sliall be settled upon his 
tlaughters, so that the fiortion of eacli daugliter may belong to 
herself for life, and may be divided among her children after her 
death, li has no daughter living at the time of tlie testator’s 
deatli. In this case the only bequest to the daughters of B '\^ 
contained in the direction to settle the fund, and this direction 
amounts to a bequest, to persons not yet born, of a life-interest 
in the fund, that is to say, of something wliich is less than tlie 
whole interest that remains to the testator in the thing bequeath- 
ed. The direction to settle the fund upon the daughters of B is 
void.” 


101 . No bequest is valid whereby the vesting of the 
thing bequeathed may bo delayed 
beyond the lifetime of one or more 
persons living at the testator’s de- 
cease, and the minority of some person who sliall he 
in existence at the expiration of that; period, and to 
whom, if he attains full age, the thing bequeathed is 
to belong. 
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Indian Suc- 
cession Act, 
soc, 101. 


Illustrations. 

(a.) A fund is bequeathed to A for his life ; and after his 
death to B for Ids life ; and after B’s death to such of the sons 
of B as shall first attain the age of 25. A and B survive the 
testator. Here the son of /?, who shall first attain the age of 25, 
may be a son born after the death of the testator ; such son may 
not attain 25 until more than 18 years have elapsed from the 
death of the longer liver of A and B ,* and the vesting of the 
fund may thus be delayed beyond the lifetime of A and and 
the minority of the sons of B. Tlie bequest after B^s death is 
void. 

(5.) A fund is bequeathed to A for his life, and after his deatli 
to B for his life, and after Bs death to such of B\^ sons as shall 
first attain the age of 25. B dies in the lifetime of the test^dor 
leaving one or more sons. In this case the sons of B are persons 
living at the time of the testator’s decease, and the time when 
either of them will attain 25 necessarily falls within his own life- 
time. The bequest is valid. 

(c.) A fund is bequeathed to A for his life, and after his death 
to B for his life ; with a direction that, after B's death, it shall 
be divided amongst such of Bs children as shall attain the age of 
18 ; but that if no child of B shall attain that age, the fund shall 
go to C. Here the time for the division of the fluid must arrive 
at the latest at the expiration of 18 years from the deatli of /I, 
a person living at the testator’s decease. All the bequests are 
valid. 

(f/.) A fund is bequeathed to trustees for the benefit of the 
restator’s daughter.s, with a direction that if any of them marry 
under age, her sliare of the fund shall be settled so as to devolve 
after her death upon such of her children as shall attain the age 
of 18. Any daughter of the testator to whom the direction 
applies must be in existence at his decease, and any portion ot 
the fund which may ev'entually be settled as directed must vest 
not later than 18 j^ears from the death of the daughter whose 
share it wiis. All these provisions are valid. 

Tho next principle in connection with the rule against 
perpetuities to which I ought to draw your attention is, that 
the contingencies must happen, if at all, within the limits 
laid down in the rule ; it is not sufficient that the interest 
created niav/ vest within that period ; unless it is created in 
such terms that it cannot vest after that period, it is not valid, 
and, subsequent events cannot make it so ; in other words, it 
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IS not enough that a contingent event happen, or interest must 

r , , , r Ml vest withm 

oven that it will probably happen within the prescnhed the prescribed 
limits ; if it can [possibly luijipen beyond those limits, an 
interest conditioned on it, is too remote.’ But, as pointed 
out by Mr. Baron Parke, ^ it is a mistake to suppose that 
the rule retiuires that the absolute interest ^iven I)v th<? 
limitation should actually take effect within that 
])eriod ; it is not difhcult to conceive a ease in which 
that would not necessarily happen, and vet the bequest 
may be gootl ; for example, a l)e<juest to the first person 
who would climb uj) the cross of 8t. Ihiul's witliin twenty- 
one years from the testator's death, would certainly he 
good under the English law, though it. was wholly 
uncertain whether it wonhl ever tak<* effect ; hut a devise 
to th(i first person, who should do so, without any limit of 
time, would be bad ; in the first (*asc, the <levise would 
necessarily take effect within the limit, if it took effect 
at all ; in the second it would not.^ ^Vbat the rnie ijijj,. 
really requires is, as was explained by Lord (lliief Justice 
Tindal, * ///’.«?/, that the executory trust or liinihition not 
only may, but necessarily must take effect, if it takes 
(dfcct at all, witliin the prescribed period, and, serondlf/, 
that if at the time of its creation, the limitation is so fram- 
ed as not, c/tf necessitate^ to take effect witliin the prescribed 
}>eri()d, that is, if the limitation is bad in its incej>tion, it 
will not become valid by reason of tllf^ happening of snbs(‘- 
([uent events wbicdi ludng the time of its actual vesting and 
taking effect within tlie period prescribed by law. To take 
a well-known illustration, siipjjose the devise to be to A, a iiiiiirtmtimj. 
l)a(*lielor, for life, remainder to his widow for life, remain- 
der to other persons to be then ascertained ; here, 
remainder over on the death of the widow is l>ad, because 
A may marry a woman who was not horn at tlie testa- 
tor’s death, and it is immaterial that A is very old at 


* Inimfanniyn. v. Suiilh (lH4;'>y 12 to this, .s^fi tbn observ^alions <»f 

( -1. Sc F., Tlie ; .//;/< V. Antfhif (1787), Lord Hron^shuni at- p. 

1 Cox, 324, 1 K. K., 40. • 12 Cl. Sc F., OCU. 

* 12 CK k F., »>ee; Avitli refoi enco ^ 12 (31. & F., 613. 
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Possibility tlio testator s death,* Indeed, the rule is so striiififentlv 
or a woman v 3 i. m -i-i « , ' ^ • 

bein^ past appjieu that the possibility or a woman being past child 

child bearing, bearing, has been held to be not a possible event for the 
purpose of determining whether a gift is void for re- 
moteness or not ; thus, a devise to those of a woman’s 
children who reach the age of twenty-five, is bad, 
although at the death of the testator the woman is of 
such an age that it is certain that she can have no more 
children and the contingency must happen during the 
lives of persons in existence at the death of the testator.*^ 
The principle we have explained has been held applicable 
to Hindu Wills, as founded on reason and convenience, 


> Hodson V. Ball (1845). 14 Sim.. 
558 ; LHt v. Randall (1855), 3 Sm, 
& Gif., 83; 24 L. J. Ch., 708; 
Buchanan v. Harrhim (1861), 1 J. 
k H., In re Mar riches Truats 
(186(J), L. K., 1 Eq.. 551 ; Ooodiar 
V. Jokmon (1881), 18 Ch. D.. 441 ; 
51 L. J. Ch. 369. 

a Jen V. Audlen (1787), 1 Cox. 
324, 1 K. R., 46, per Bir Lloyd 
KenyoUy M. R., and the observa- 
tions thereon by Lord Broiiorham 
ill Damjaunon v. SniUh (1845), 12 
Cl. & F., 546 (631) ; In re Bayer's 
Trusts (1868). L. R.-, 6 Eq., 319, 
wliore Malins, V.C., held that 
evidence was not admissible to 
prove that a married woman was 
past the ago of child bearing at 
the date of the will for the purpose 
of showing that children then 
Jiving were meant, so as to validate 
the gift ovei* which was otherwise 
void for remoteness. The later deci- 
sion of Malins, V.C.. in Cooper v. 
Laroche (1881), 17 Ch. I>., 368, 
where he treated a future gift to 
the children of a woman sixty 
years olxl as a gift to persons in 
esse, cannot be supported and has 
not been followed. In re Dawson 
(1888), 39 Ch. D., 155, See also 
Smith V. Smith (1870), L. R., 5 Ch. 


Ap.. 312 ; In re BevarCs Trust 
(1887), 34 Ch. I)., 716 The class 
of cases just referred to must be 
distinguished from another class 
to he found in the books, of which 
Edwards \, Tuc/c(l850), 23 Beav., 
268, may be taken as the type. 
It sometimes happens that A has 
an absolute interest in personalty 
subject to the contingency of 
there being children of herself 
and some other person ; in such 
a case the Court does not ordiiiai i- 
ly give the custody of the fund to 
A, but wdicii by reason of her age 
or of the ago of the other person, 
there is no chance that there will 
ever be such children, the Court 
may order the fund to be paid to 
.1 on her giving security to turn 
it over to the children, if born. 
The xiuestion, of course, in such a 
case is not one of title bat of 
custody and management. In 
addition to the earlier cases men- 
tioned in the note in 23 Beav., 
272, reference may be made to 
Dodd V. (1852), 5 DeG. k 

Sm., 226; In re Widow^s 2'rus 
(1871), L.R.. 11 Kq., 408; In r 
Milner's Estate (1872)* L. R., 14 
Kq„ 245. 
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and not on any peculiarities of tlie strict English Common 
Law.^ 

The next point to which it is desirable to draw your Uontinj^jency 
attention is that under the English law, the contingency for nSw 
may be postponed for any number of lives, provided they 
are all in being when the contingent interest is created, 
and it is not necessary that those persons should have any 
interest .in the estate. The jirovisions of the Indian 
statutes on the subject are quite clear, but the point was 
not settled in England witliont much earnest discussion. 

In the celebrated case of ThMusson v. W'ooilford'^ the 
testator directed that the income of his property should 
be accumulated during the lives of all of his sons, grand- 
sons, and their children who were alive at his death, and 
that upon their death, the property with its acciimnlations 
should be divided into three lots, each lot to go to the 
eldest male lineal descendant of one of his sons respect- 
ively, The House of Lords, in accordance with tht^ 
unanimous opinion of the Judges, upheld the validity of 
the devise ; Lord Chief Baron Macdonald, who delivered 
the opinion of the Judges, said: The number of 
co-existing lives is a matter of no moment ; in fact, 
the life of the survivor of many persons named or 
described, is but the life of som<^ one,” Bei'erring to the 
contention that the iiersons during whose lives tlie suspen- 
sion was to continu(% sbonld be j)ersons immediately 

* See Souiiamhwy Doasee v. O. J,, said : “ It is clear that the 

Jo(j(tsh Cfmtuler Dnlt (l'S77), 1. L. event on whicli this {rift over is 

R., 2 Cal., 26*2 (268), M'heic Ponti- to take effect may be very remote, 

fex, J,, said : ‘‘In deciding ques- A son miyhi bo born to one of the 

tions of reniotenoss it is an iiivari- testator’s sons forty years after 

able principle of the English the. death of the testator. The 

Courts to pay regard to possible death of such a son’s son at the 

and not to actual events ; and the age of twenty years, miijht eon- 

fact that a gift might include stitute the event. During all that 

objects too remote or incapable time, it would be utterly uncertain 

of profiting directly by the testa who would be the person to take 
tor’s bounty, is held fatal to its on the happening of the event.” 
validity,” also Bramamayi • (1805), 1 Ves., 227 ; 11 Ves., 

DaH V, Jogeshchandra Dull (1871), 112 ; 8 K. R., 104, 

SP.li, R,,400 (407), where Noripan, 



94 


THE LAW OF PERPETUITIES 


Tht'llamoi, v, 
\V<^odfiyi'd, 


connected with or immediately leading to the person in 
whom the property was first to vest when the suspension 
should be at an end, His Lordship said : 1 am unable to 

find any authority for considering this as a sine qnd non 
in the creation of a good executory trust. When the 
true reason lor (‘irciimscribing tlie period during which 
alienation may be siispenderl, is adverted to, there seems 
to be no ground or [>rinci|)le tliat renders such an ingre- 
dient necessary. The principle is the avoiding of a 
[)ublic evil by j)lacing property for too great a length of 
time out of commerce. The length of time will not be 
greater or less, whether the lives taken have any interest, 
vested or contingent, or have not ; nor, whether the lives 
are those of persons immediately connected with or imme- 
diately leading to that person, in whom the property is 
to vest, terms to which it is difficult to annex any j)re(?ise 
meaning. The policy of the law, which, I apprehend, 
looks merely to duration of time, can in no way he 
affected by those circumstances.” It is manifest that the 
rule laid down here, which is practically i<lenti(*al wilh 
the rule laid down in the Indian Succession A(it, may, 
in the liands of erratic testators, give rise to great 
[a’actical difficulty ; for instance, imagine a devise which 
}>ost})ones the vesting during the lives of all the persons 
now alive in India or in the whole world ; clearly, it 
would 1)0 impracticable to ascertain the period when the 
gift would vest. The point was vigorously pressed by 
counsel in tlie case just referred to, and, in answer it was 
said : “ When it is asserted tliat the rule permits the 

vesting to be postponed during as many lives as can 
be stated, it must be asserted with this qualification, 
namely, that they are not more than will admit of making 
out, by reasonable evidence, at what time the survivor 
ceases to exist. Property may be so limited as to make 
it unalienable <luring any number of lives, not exceeding 
that to which testimony can be applied to determine 
when the survivor of them drops.”^ Similarh% in the 


* Per Lord Eldon, C., 11 Ves., 140. 
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subsequent case of CadeU v. Palmtr,^ the House of 
Lords affirmed the validity of a limitation by way of 
executory devise to take effect upon the death of the 
survivor of twenty-eight persons, who were living 
at the death of the testator and of whom seven onl}'' 
were to take interests under the devise. The rule 
appeal’s, therefore, to be too firml}' established to be 
questioned, and, should any cases of practical difficulty 
occur, such cases will, no doubt, be put to the usual 
test whether they will or will not tend to a jierpetuity, 
l)y rendering it almost, if not quite impracticable, to 
ascertain the extinction of the lives described, and will 
he avoided or supported accordingly.^ 

The next^point which 1 would ask yon to note is 
that a child in the womb of its mother is, tor tlie 
jiurposes of the rule, (‘onsiderod as in existen(‘e. What- 
ever may have been the law in early times, it is a rule 


» (1832) 1 Cl. & F., 372. 

* also Pownall v, Graham 
(180.3), 3:1 Beav.. 242; 9 Jur. N. 8.. 
318, where a testator f;'ave his estate 
in trust for his seven brotliers for 
life, and, on the death of the 
survivor, to apply the ineome for 
the beiietit of their children “ as 
the law in such cases admits,'’ an<l 
“after the law a<lmits of no 
further division,” to hold the fund 
in trust for the eldest son of A ; 
Lord Romilly, M.K,, h(3ld that the 
trust for the bi'other’s children 
came to an end twenty-one years 
after the death of the survivor of 
the brothers, and observed : ** The 
law would admit this trust for divi- 
sion amongst the children to go on 
as long as any pei*son living at the 
moment of the tesl^tor’.s death 
was in existence, and during 
twenty-one years after tlie life of 
the longest liver of any person 
then in existence. But it would 
be impossU>lo* to ascertain when 
that period would cease, and, if 
it were, all the children of his# 


brother would probably l>e then 
dead, and the gift over would fail 
of taking effect. 1 am of opinion, 
therefore, that it is imiiosKiblo so 
to construe it, .'iiid that the period 
from which the twenty -one years 
must begin to be calculated is the 
death of the last surviving brother, 
in no other way can effect be given 
to this trust, for the testator might 
have directeri it to endure so long 
as any of the children in a charity 
school shouhl live and twenty orm 
years aftei*, but unless he so ex- 
pressed it, it couhl not be maintain- 
ed, as it would be impossible for the 
trustees to ascertain when the 
trust ceased. The general scope 
and object of the will itself gives 
the explanatiorn No one contends 
that the trust is to go on until 
tlie ileath of everybody in existence 
at the testator’s death, ami both 
parties have referi-ed to the M'ill 
as being the guirle from whicli the 
period from which the twenty-one 
years is to begin to run, is to be 
ascertained. ” 


a«iG/ 

Pa hie I 
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Status of 
in womb. 


child generally adopted in mature systems of jurisprudence 
that a child in embryo is to be considered as born, when 
it will be for its benefit so to be considered. It is hardly 
necessary to remind you that the question is not free 
from ineta{)hysical difficulties whatever view you may 
accept on the subject. I have already drawn your atten- 
tion to the favoured position which a child in embryo 
occupies under the Hindu law in respect of succession 
ami partition. In the Homan law, also, existence was 
for certain purposes assumed to begin before birth.^ 
Similarly, under the English law, as Sir W. Blackstone^ 
puts it, an infant in ventre sa mere is supposed to be 
horn for many purposes. It is capable of having a 
legacy, or a surrender of a copyhold estate made to 
it. It may have an estate assigned to it, and it is 
enabled to have an estate limited to its use, and to take 
afterwards by such limitation, as if it were then actually 
born.” The Judicial Committee have held that a similar 


' Thus, although upon the 
authority of Ulpian (Dig., 2.5, 4, 
I, 1): “The fruit of the hotly 
before it is Viorn is part of the 
niotbcr or the womb/’ ami natural 
eapaoity for rights begins with the 
birth of men, that is, the com- 
plete separation of a living human 
being from the mother, PatU 
points out the ways in which the 
embryo in the mother’s womb is 
recognized by law : 

“ Attention is bestowed upon 
that which is in the w^omb, just 
the same as if it had come to 
life, whenever a question arises as 
to the embryo’s own privileges, 
although in no way benefiting 
another before it is born.” Dig,, 
1, 7. 

“ Our speaking of him whose 
birth is anticipated as though he 
were in existence, is correct when 
the question is as to his own 
right.” Dig.. 50, 16, 231. 

“The ancients paid re^rd to 


the child in the womb in such 
way that they maintained all 
rights in its favour intact until 
the time of birth, as may be 
seen in the law of inheritance.” 
Dig., 5, 4, 3. 

ISee Markby, § 1.32; Mollaud, 
p. 83 ; Sohm. (Ledlie), § 20 ; 
Savigny, System, § 62 ; Mackeldy 
(Dropsie), § 669 ; Salkowski (Whit- 
field), § 32 ; Goiidsmit (Gould), 
§ 21 ; Thibaut (Lindley), § 103, 
and a valuable note thereon in 
the Appendix by the learned 
translatoi*. Reference may also 
be made to an article in 26 Am. 
Law Rev., 1892, p. 50, where the 
reader will find a learned discus- 
sion on the question of the liability 
of a carrier of passengers for in- 
jury to unborn child, in connec- 
tion with a recent Irish case, 
Walker v. G. iV. R. Company^ 28 
L. R., Ir,, 69. 

• 1 Com., 130. See also Clarke 
V. Clarke (1795), 2 H. BL, 399. 
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rule IS apj>Hcjib]e in this country.* But such a chihl, 
though treated as born when it is for its benefit to be so 
considered, is not ordinarily regarded as born for the 
benefit of third j)erson3 ; * in cases of application of the 
doctrine to questions of remoteness under the English 
law, the principle, however, receives an extension in so 
far as a child in the womb is considered to be a life in 
being even for the benefit of strangers ; this, indeed, is a 
necessary consequence of the principle that the lives in 
being (including, as vve now see, a child in the womb) 
upon the expiry of which the interest may vest under 
the rule of Englisli law, need not in an}'* way be con- 
nected with tlu^ ultimate taker of the estate. We have, 
therefore, in reality two rules, first, that every life is to 
be considered as beginning from the time of eoneoi>tion, 
and secondly, that a future interest, to begin v\dien or 
before a person reaches twenty-one (under the English 
law) or eighteen (under the Indian Succession Act)® is not 


> In Togore v. Tagore (ls72), 
L. R., I. A., Slip. Vol. 47 (67), after 
pointiiJfr out that in the case of 
frifts under the Hindu law. there 
muMt l>e relinquishment by the 
donor in favour of the donee who 
i.s a sentient person, Mr. Justice 
Willes adds: “By a rule now 
generally adopted in jurisprudenee, 
this class would include children 
in embryo, who afterwards come 
into s» parate existence.” 

* Hm Savigny, System, ^62 (tr. 
lliittigan, p. D; tr. (3luenoiix, II, 
p. 13), whore he says : “ This fic- 
tion is universally rcstricte<i for 
tlie benefit of the child, and no 
one else ought to be permitted to 
employ it for his own purposes.” 

See also Voet. Com., Book I, Tit. 
V. § 5 (tr. Buchanan, p. 108), 
where. it is pointed out that al- 
though those in the womb are 
considered born, whenever it is 
for their advantage, this fiction of 
Jaw ceases, if the advantage be 
M, LV 


not to those in the womb, but; to 
third persons. 

See further the jinlgmont of 
Lord Chancellor Westbury in 
Blaenon v. JUaemn (1864), 2 l>o<3. 
J. h S., 665; 31 B. J. Ch., 18, 
where it was said “ that the fic- 
tion or indulgence of the law, 
which treats the unborn child as 
actually born, applies only for the 
puipose of enabling the unhoin 
child to take a benefit wliich if 
born it would be eiititloil to, and 
that it is limited to cases where da 
vommodh ipeius partite f/uearitur,^* 

Lord Chancellor Hardwicke, 
however, in Walth v. flodeon 
(1740), 2 Atk,, 117, wd»ile noticing 
that the Civil Law confined the 
rule to oases in which it was for 
the benefit of the child to be 
considered as born, stated broadly 
the rule to be that such child 
was to be considered living to all 
intents and purposes. 

• See sec. 3. 


Benetitof third! 
persons. 


7 
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Period of too remote, if su(*li person must be begotten, tboiigli not 
gestutioii. within a life in being at the creation of the 

interest. You must not forget, however, that allowance 
is made for gestation only in cases in which gestation 
actually exists, that is to say, you cannot, unlike the 
period of twenty-one years, count the number of months 
equal to the ordinary or longest period of gestation, as a 
term in gross.^ 

Two or three I oiiglit to ])oini out to you that cases arc coneeiv- 
hi whicli two or even three periods of gestation may 
.iHowod. hiiwe to he allowed. For instance, assume the devise to 
be to the children of the testator for life, iij)on their deatli 
to their children, hut should such children all die ininoi’s, 
then to A and his heirs. Tlie bequest in favour of .1 is 
good under the English law, though the testator may 
leave a postlminous child, and sucth child again may 
leave a ])Ostluimous child ; aiul, th(^ ])eriod of gestation 
is allowed, in (‘jioh instance, for the Ixuudit of a strangor.- 
In some cases, a third period of gestation nuiy have to 
he tak<ni into account, but although the quostioji was 
:suntfi raised in Sinilh v. Fari\ winch came before Lord AI>ing(?r, 

C.B., in 18>jy, it was left undecided.*^ Assume the devise 
to be to the eliihlren of the testator for their lives, with 
direction for aecumuhition upon their death till the youngest 
grandcliild reaches twenty-one, and then to be divided 
among the grandchildren tlum living and the isMie then 


* Caddlx. ( ISog), 1 ( M. 

& F., :t7-2(4i.n), 

* Tlie <*;iso cjf JAiHij V. /jlarliidf 

(1707), 7 T. II., lUU, is iisuiilly 

rcft'rroU t:) :is authoi’ity for tho 
])o.siti<)ii tliiit two piM'ioUs of 
ftostiitioii uiiiy )»t5 alloMod. No 
Viuestiou of a doublo i)orio<I of 
fjfostatioii, however, ai’ose in that 
ease, aiul >vhat was actually tloei< I* 
cd was that, the period of contin- 
gency may ht'tjlii with the life of 
a ptM'son in the womb. 'J 

Haj'; 4 ravc Jnrid, Ar^., lOa; also 
Thtllttsiion V. Woodfoid (1S05), 11. 


Ves., 11*2 (li:|) : S \l. K., IIU 
where Lord (.’liief .Ihiioii Mac- 
donald said : “ What >hoiild 

prevent the period of gestation 
being' allowed l)oth at the <;oin- 
mencoinent ami termination of 
tlie suspension, if it sliouhl l)e 
called for? lu the singular event 
of both i>eriods being re<|uii'e<l, 
tl)cy should be allowed, as there 
can bo no tendency to a per- 
petuity.” 

• 3 Y. & C., 32S ; 8 L. d. K V, K(i., 
4(5. 
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living of any decea^^ed grandchild. Now^ it is quite 
conceivable that one of the children of the tf^stator, vl, may 
be j)Ostluiniou.s, and such child may die leaving his son A, 
and another son .)' vi^nf re sa mere ; again, A* may die 
leaving his wife eiuiinde^ at such time that the posthu- 
mous son of X may be born after Y reaches twenty-one. 
Here we luvve clearly five periods, covering a life in being, 
a |)eriod of twenty-one ycar.sand throe j)criods of gestation, 
namely, we liave (1) the period hetween the death of the 
testator and the birth of A, (2) the life of A, (»]) ti)o period 
between the death of A and the birth of }] (I) ju>riod till 
F attains twenty-one, (5) period between the dale when 
)' attains twentv-one and the posthumous son of -Y is Ijorn, 
Tliere does not seem to be any reason wliy the bequest 
to tlie issue of tlie deceased grandchild should tail.’ 

It is iin|)ossil)le you could liave faile<l to notice tlie 
most striking point of diffcreiiee between the Ihiglisb anql 
Indian rules on the subject, namely, tliat wheretis uiid(‘r 
the English law the additional period allowed alter ]iv(*s 
in b('ing* is a term of twenly-one yearrs in gio-- withoiu 
relerenei* to the infancy of any person, undru- the, Indian 
statutes, thf^ term is tlie period of minoi ily of the [xu'soti 
to whom, if he attains full age, the thing bequeathed is 
to belong*. It is not necessary for me to tleal with this 
matter at any very great length liere, as Ihine already 
]K)inted out to you in t!i(? second lecture that the (hadsion 
of the House of Lords in Cadcll v. Palno/r^' wliieh sett Jed 
the law in England, was based not so mueli ujam priiuuple. 


^ lAiW'is in liis woik on Per 
l^•‘tniti(^s i|). 7~t)) took tins vion-, ))nt 
in liis snii|>lonieijt. (j). 1?2) <lonUfiMl 
the ooriuM-tnC'^s of this ootk !n.si<»n, 
on jlio i^romnl that, no far as tljo 
o i*an«h*hildrct) wert* coinrornoa, l lui 
l»ori«<l of <<oslafcion of (lie groat 
gratnlohildron w;>s a tvn in in gross, 
and, n 4> far as the groat gratul- 
oliildron wore concornod, tho 
pot iud <»f ^CNtiitiou of the gi'aiid 
oliihtron was a torin in gross. lint , 
a*^ I’rof. < Oay aontcly points out. 


this sooins itinnatorial, the |>ori<nl 
of o(j.station, tliongli aIlo\vo-.l only 
wlien it actnally exists, is aJio'.vo<i 
ov(,*n for tin! liom fit of jaesons 
oMior than t ho oldhl in tlio wonih 
{<iray, 157). (.'ont r:» U. tin* jn-ovi- 
si»)ns of tlio Indian i^uooession Aot 
uinler which the addit ional poi iod 
a J lowed afi.rr lives in hoing is not 
only doiHoidi'iit on minoj'ity, but 
is alIo\ve<i only for the b(nielit of 
the infant who takos. 

» 1 Cl. F.. -m. 


I a •( iia lion 
b(.‘t\vi:(ii Kiij. 
Ii::h;inii indict 
r'll*-'. 
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as upon tbe earlier decisions on the subject. Indeed, Lord 
Brougham himself who delivered the opinion in Cadell v. 
Palmer^ in the House of Lords, subsequently pointed out 
in more than one case^ that the decision in that case 
sanctioned an extension of the rule against perpetuities 
which was illogical and could not be justified on principle/" 
principle to which I desire to draw your 
lowed by rule attention is that the period from which the time allowed 
by the rule begins to run, is calculated, when the 
limitations are created by deed from its date, and when 
by will from the death of the testator. Indeed, it is 
surprising thatanj'body could ever have supposed that the 
question of remoteness was to he determined with referenecv 
to the statti of things at the date of the will and not at the 
death of the testator. I need liardly point out that the two 
views may lead to A^ery different results ; for example, take 
the devise to be to those children of A, a living person who 
attains the age of twenty -five. If the testator dies before 
the bequest is bad for remoteness, as ^1 may have a child 
born after the death of the testator ; on the other hand, 
if A di(vs before the testator, and the period is taken 
to run from the death of the testator, the bequest is 
good, as it must take effect if at all, during the lives 
of the children of none of whom can bo non- 
existent at the death of the testator.^ The rule, as I hav(^ 

‘ Thus in Tollemavhe.w Comntru which had crept in by de<:yroiM. 
(1834). 2 01. k F., (JU (624). Lord !<e-e pp. 41, 76, ante. 

Brooghain s.jid with reference to • The Ifinglish rule, however, 
the principle laid down in Cadett apj)ears to have been adopted in 
V. Pa/»wr, that it was “ a principle Aiuerica. -S'«« Stimson, Ainericau 
undoubtedly repugnant to tlie Statute Law. Vol. I, p. 170, 
original grounds of the rule, but ® It must not be forgotten that 
adopted in conformity with under the English law, although 
decisions of an old date and Mdth j»roporl;y is limited so as not to 
the general understanding and vest until .after the expiration of 
practice of the profession. ” See twenty-one years, it will not be 
also V. A(jke^\s (1812), 0 Cl. void on account of remoteness, if 

& F,, 583 (598) ; Dunfjannon v, the limitation be to persons living 
(1846), 12 Cl. & F., 546(629) ; at the testator’s death, for the 
andf7oftf V. Sawetl (1818), 2H. L.C., vesting will be within period 
186 (233), where it is said that the of a life in being. See Laehfan v.. 
extension was duo to a mistake lleijnohh (1852), 9 Hare, 796, 
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•stated it, is now well-settled and amply supported by 
authority.^ 

I have already pointed oat to you that an interest is 
•not bad for remoteness, if it liegins within the limits 
jaid down in the ride ; it is hardly necessary to j)oint out 
that it need not also terminate within the same limits. 
There are, liowever, dicta of two eminent Judges and 
an express decision in which the contrary opinion was 
maintained.^ This, however, can no longer be regarded 
:iis good law, and it must be taken to be settled under the 
English law that an estate can he limited to an unborn 
person for life, whether there he a gift over or not, and Sir 


George Jessel, M. R., upon 

011 tlie subject, said in a i 

* for iiiyianco Sowlammeti 
Ihmoe V. Jogesh Chundar Dali 
.(lvS77), I. L. K., 2 Cal., 2(j2 (208), 
where Poiitifex, J., sai<I : “The 
•^Uiostion (of remoteness) in to bo 
eoiiHifloml according to t)ie state 
of circmnatances at tlie jKiriod of 
the testator’s deatli, and not inere- 
Jy aeconling to tlio state of cir- 
.cumstaiices at the date of the 
will.” Dungarmoii v, Smith { IS Ui), 

12 Cl. & F., 540 (574); Caltfin 

V. (1853), U Hare, 372 (.382) ; 

VamUr plank V, A'/nf/(l8t3), 3 Hare, 

1 ; Hala v, HaU (1876), 3 Ch. 1)., 
•4)43, where Jessel, M. R., says : 
*‘The doctrine on the subject is 
.perfectly well settled. A will 
takes effect at the death of the 
testator, and any gift made by it 
‘is void for remoteness if it does 
not ncjessarily take effect within 
21 years from the teriiiiuation of 
any life then in being.” See 
In re Damon (188:1), 39 Ch. I). , 155 ; 
Tregoiimll v. Sgdenham (1814-15), 

3 Dow., 194 {215) ; Ihbetson v. Ihhel- 
80 n (1840), 10 Sim., 515 ; Faiilkmr v. 
Daniel (1843), 3 Hare 210 ; Williams 
V. Teale (1847), 6 Haire, 251 ; Peard 
V. Kekewwh (1852), 15 Bea\ 173 ; 
.Southern v. Wollaston (1852), 10 


a review of all the aiitliorities 
•ecent case ‘‘ It never was 

Bcav., 100, 270 ; Mot^ypiuny v. 
Deriug (18i52), 2 DeO. M. & Vn, 
14a5. See also Harris v. Davis 
(1814), 1 Coll., 410; Amirew v. 
Andrew (1845), 1 Coll., OSO ; In re 
Itye (1852), lU Har e, 112 ; Gee v. 
LkideM (1806), 2 Kq. , 341 ; 35 Bcav., 
0.31. 

* Buller, J., in JUMnson v. 

Hardmstte (1785), 2 T. R., 241 ; 
Sir John Leach, V O., in Deerhursi 
V. .sy. (lh20i, 5 Mad., 232; 

Hayes v. Hayes (1828), 4 Russ., 
311. 

• Hampton v, 7/ o/man (1877), 5 
Ch. D., 183. See also Williams v. 
Tmle, 0 Hare, 23‘J ; 1 Jarman, 
24.3. Cf. Caltlin v, Broicn (1853), 
11 Hare, 372 (375) ; Gooeh v. Gooch 
(1851), 14 Beav., 565 ; Kvans v. 
Walker (1870), 3 Ch. D., 211 ; 
lie Robei'ls (1881), 19 Ch. !>., 
520. 

It is obvious that as an estjite 
for life is good if it begins within 
the required limits ; so a term for 
years Irngiuiiing within those 
limits is likewise valid. For 
iiistiiuce, a devise for a term for 
twenty-five years to V>cgin on the 
fleatVi of a person living at the 
death of the testator is goo<l, 


Interest need 
not terminate 
within limits 
of rule. 
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Life interest 
in favour of an 
unLorn person. 


Liniitaiinii 
(if a }irosenb 
lift) olate. 


Ijiw that the reinaiDder innst vest in interest at the 
same time. You might always give a life interest to an 
unborn person being a child of a person in being, and, 
it did not matter what the gilt over was after the death 
of such unborn child ; it did not affect his interest/’ 
It seems to me that the statement that a life Interest in 
favour of an unborn person is bad as tending to a peri>e- 
tuity, is based on a confusion of ideas ; it is one tiling to 
say that jiroperty cannot be made inalienable, and a <}nite 
different tiling to say that future interests cannot be 
created to vest be3^ond the limits fixed hy the rule against 
perpetuities, and a becpiest may be perfectly good 
according to one principle and bad according to tht^ other ; 
to be operative, liowever, it must satis ly both the rules, 
wliich, though distinct, jointl}" operate to prevent tlie tying 
11 [) of estates. I need add only tliat when tlHU’e is a good 
absolute gift and the settlor or testjitor go<‘S on in an 
additional clause to inoilify tlie gife, and b}’ modifying it 
makes it in part too remot<s tlie modification is entirely 
rejected, and the original gift stands. This, liowever, we 
slrall discuss in detail later on. 

A question of some nicely luis been raised in England 
wlietlicr any limitation of a present life estate or of a 
[-resent term of not more than twonty-one years, can l>(‘ 
void ior nnnoteness ; the same (inestion, of course, ma} 
be raised in tins country, at any rate, in resjiect of the 
validity of the limitation of a lif(> estat(L 'file answer 
seems obvious tliat sneli a limitation cannot be bad, though 
there may in some cases bo an a[)parent br(‘acli of the 
rule against perpetuities, ("onsider, for instance, the 
devise to be of an estate for the life of A, to such of 
the children of vV as attain twenty-two, and if none of 
them reach twenty -two, to Fand his heirs ; here the devise 
to Fnuist take effect, if at all, within the lifetime of yl, 
and should, therefore, be regarded as valid. The only 


although followed by a limitation Hooiiiwj (1856), *21 Beav., 478 ; 4 
bad for remoteness. Sec Read v. DeG. M. & G., 510. 
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<lirect authority upon the point I am aware of, is the case 

of L(yw V. Burron^^ wher(3 the testator, being seised of an Zo?- v. n-ryu 

estate for three lives, devised it to his daughter for life, 

renniinder to her issue male, and remainder to L, Loril 

Ohaneellor Talbot, in holding the bequest to L good, 

observed : Here can bo no danger of a perpetuity ; for all 

these estates will determine on the expiration of tlio three 

lives. So, if instead of three, there Iiad been twenty 

lives, all spending at the same time, all the candles lighted 

u[) at once, it would have l)een good, for in elfect, it is only 

for one life, namely, that which shall ha])pen to bo the 

survivoi*.” Similarly in Jlarrts v. Z)ar/.s%‘^ wlu're a question llaryts v 

arose as« to the remoteness of a l)eqnest of leaseholds, ^ ' 

\^ice-( /hancellor Sluidwcdl, in deciding against the validity 

of the gift, expressly proceeded upon the assumption that 

the leaseholds had more than twenty-one years to nm and 

were not for lives. In other words, if tb(^ bequest is of a 

leaseliold for twenty years to the first son of /I, a bachelor, 

who may attain twenty-five, wlien. wo hold that iluv 

limitation is good, we practically give the same eflVud 

to it as if the ])roviso w(*i\? added ‘‘ in cas(3 siudi son of .1 

shall attain twenty-five within twenty years from the date 

of the limitation.” It eannot be said, however, that siudi 

a j)roviso ean always be imjduMl, for it lias betm said that 

the ([uestion is ratb(‘r one of ex)>ression tlian of inlention,*^ 

You will see, therefore, that the matter is not always free 
from doubt and difficulty, which riiay, in some iiistam^es, 
be increased by the fact that the lease may be r(uiewabl<>. 

(Consider, for instance, tlie case of a b^ase whieli contains 
a covenant for perj)etual renewal by the l(\ssor ; tlie; 
validity of such a covenant, if the (‘iitire control thereof 
be in the bamls of ])ersons wlio have vested interests 

* (1734), 3 P. Wins., 202. Of. 7 Cl». Ap., 301, no su^igcHtion was 

Love V. Wynd/iani (UiTO), 2 Ch, inado that the rule as to loinotc- 
R., 14; Kin(f v. Cotton (1732), 2 coiilil in any way affoct the 

V, VVrns.,()74atG70. 

• (1S44), 1 Coll., 410; 0 Jur., ^ Sir tkwrrj'O .Jcssel, M. U., 

O. S., 2011. ' in Mites w fiarford (18711], 12 Oh. 

® This possibly explains why in 1>., G9l (702), 

KemiJ V. ,S*. E, li, Co. (1872), L. Jb, 
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l^enewal of 
iease.^. 


Nature of 
contingency. 


under the lease, is beyond question.^ But if the right of 
renewal is not within the control of those who have vested 
interests under the lease, and if the interest of the person 
who has the absolute control, may not vest within the 
limits prescribed by the rule against [>erpetuities, it seems 
to be clear that the limitation to such person is bad.^ 
Hence, if the devise be of a life-estate or of a term of 
years with a covenant for perpetual renewal, to A for 
life, on his death to his (unborn) children and their heirs, 
but if all such children die under twenty-five, to C and 
his heirs, the devise to C is bad.® 

You may perhaps be surpriseil that 1 have not yet 
directed your attention to a topic which occu[>ie3 a 
prominent position in some treatises on the law of perpe- 
tuities, I mean the question of the nature of the contin- 
gency on which a future interest may be conditioned.* Ot 
course, such contingencies are infinite in number and 
character ; but there is one which has occasioned a good 
deal of controversy, namely, when the contingency is 
failure of issue. It has been disputed, sometimes very 
warmly, whether, when a bequest is made contingent u{)on 
the failure of issue, an indefinite failure of A's issue 
or a failure at A^s death is intended. Yon will see that 
the question of construction may be of the greatest 


‘ See I/arn v. Burgas (1857), 4 K. 
A J., 45 ; 27 L. J. Ch., 86 ; Metier 
V, Staidey (1861), 2 DeG. J. A S., 
182. 

• In London amt H* W* /2. Co. v. 
Gomm (1882), 2U Oh. D., £62 (579), 
there i» an obHcrvatioii by Sir 
George Jessel, M. K., that the 
rule recognising the validity of a 
covenant to renew a lease at the 
«ud of forty or fifty yeai-s, as also 
of a covenant to grant a renewed 
lease containing a similar cove> 
nant for renewal, is an exception 
to the rule against perpetuities. 
Blit this seetiis hardly necessary, 
for, as pointed out by the Master 
of the Rolls himself in Moore v. 
Clench (1875), I Oh. D., 447 (452), 


the covenant for renewal creates an 
equitable estate from the time of 
its execution, and is part of the 
lessee’s present interest. TJie 
right which the present possessor 
of land has to continue or to drop 
his possession, is not a right sub- 
ject to a condition precedent. 
See also Challis’ Real Property 
(1892), p. 176. Of. Ratmmtmi v. 
Chinnan (1901), I. L. R., 24 Mad., 
419 (469). 

• Soheld by Lord J list ices K night 
Bruce and Turner in Hope v. 
Corpiu of Gloucester (1855), 7 DeG. 
M. A G., 616 ; 25 L. J. Oh., 145. 

^ The cases will he found col- 
lected and discussed in Lewis on 
Perpetuities, pp. 174-407, siippl. 
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practical importance, as the bequest may sometimes be 
bad for remoteness if it is intended that tlie gift over shall 
take effect whenever A^s issue becoinos extinct, even in 
the remotest generation, whereas, tbe bequest may be 
good if the gift over is intende<l to take eflFect only if A 
has no children living at his death. The cases upon the 
point are numerous, and not always easy to reconcile ; 
X do not intend, however, to deal with the matter here, 
for, in the first j>lace, I see no reason why technical and 
often highly artificial rules of construction ado{)ted in the 
English Courts should bo imported into this country 
and, secondly, even if the rules were applicable, the 
proper place to discuss them would be a treatise on 
the construction of wills. Such a discussion would l>e 
wholly out of place in a work on perpetuities, for there 
can be no doubt bow the Ilule against Perpetuities applies 
to bequests either on definite or on indefinite failure of 
issue.* 


pp. 68-90 ; Marsdon on Perpetui- 
ties, pp. 182-205 ; Hawkins on 
Wills, Cliap. 17 ; Jarman on Wills, 
Chap. 41 ; Theobald on Wills, 
Chap. 42 ; Underhill on Interpre- 
tation of Wills and Settlements, 
p. 167. Ttidor, L. C., Heal Pro- 
perty, Forth V. Chapman (1719) ; 
and notes theieon, pp. vl71- JlHl, 
Cf. Indian Succession Ac*^, sec. 
Ill, TlUist. (h) : “ A Ici^acy is be- 
queathed to A, and in ease of his 
death witlioiit chihlren, to B. If 
A survives the testator or dies in 
his lifetime leaving: a child, the 
legacy to It df>es not Uike effect.” 
tSeti Narendra Fath Sircar v. Ka^ 
malhfatini IMH (1896), L, R., 2.3 I. 
A., 18 ; Jtamjfiimn Lai v. Dalkofrt' 
(1897), I. L. R., 24 Cal., 406; 
Monohur v. Ka^iswar (1897), 8 
C. W, N., 478. In SoorjomontfH 
Dossee V. Denobtivdhoo MuUirk 
•(1857) (6 Moore T. A., 626), 

■which was - decided before the 
Indian Succession Act was passed, 


such a bequest was h<'hl to nieari 
that if A slioiiht »lie, n bet her 
before or after the death of the 
testator, without leaving a cliil<l, 
the gift over would hike effect, and 
the legacy vest in li; this secuis 
to acc;ord with the Ktiglish <*aseH ; 
see Fdtrardit v. Fuitards (lsr)2), 
1.5 Beav., 363; Alien v. Farlhitaj 
(1816), 2 Jarman, 1596; 2 Mad., 310. 
See. also Phillips and Ti-evelyan 
on Hindu Wills, pp. 7S, 306. 

‘ Se,H an instructive Pi-ticdc in 8 
.Tiirist, Part II, pp. £61,173, w hore 
it is pointed out that an estate for 
years with a perpetual covenant 
for renewal is, so far as questions 
of remoteness are concerned, suh- 
staiittally a fee, and as such it is 
regarded. 

• In the case of Nurendra Nath 
Slrkar v. Kama I Jhutini Daai (1S90), 
23 I. A. 18 (16) ; 1. U R., 23 Cal., 
563, the Judicial Committee 
observetl : — '*To search and sift 
the cases on wills which cumber 


Failure of 
issue. 
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Kttcct of fail 
iire of prior 
limitation 
upon suVlso- 
ipient linutxi* 
tion. 


1 have now explaiiieii to you the scope of the Rule 
against Perpetuities, and the principles winch regulate 
its application. I purpose to conclude this lecture with 
a discussion of the important question how a subsequent 
limitation is affected by the failure of a prior limitation 
which is. tainted with the vice of remoteness. The law 
on the subject is thus laid down in sec. lOo of the Indian 
Succession Act : 

‘‘ Wlieii a bequest is void by reason of any of the rules 
contained in the three last preceding sections/ any 
bequest contained in the same will, and intended to tak(^ 
effect after or upon failure of such prior bequest, is 
also void.’' 

There are two illustrations added to this section : 

{a) A fund is bequeatlied to A for his life, and 
after his death to such of his sous us shall first 
attain the age of twenty* five, for Ills life, and 
after tlie decease of such son to B. A and B 
survive the testator. The bequest to B is in- 
tended to take effect after the bequest to such 
of the sons of A as shall first attain the ao‘o of 
twenty-live, which l)eqiiest is void under sec. 
101. The bequest to B is void. 

(A) A fund is bequeatlied to A for liis life, and, 
after his death, to such of* his sons as shall first 
attain the age of twenty-five, and, if no son of 
A shall attain that age, to B. A. and B survive 
the testator. The be([uest to .B is intended to 
take effect upon failure of the lioquest to sucli 


oiu* Ent^lish Law Uepoit.s, iu 
oi’ilcr to (intlorstiiml and interpret 
wills of people, speakinjja diUerent 
tongue, trainetl in dilferent habits 
of thought, and brought up under 
diUerent conditions of lifts seems 
absurd. In the subordinate 
Courts of Iiulia, such a practice, 
if perniitted, would encourage 


litigation and lead to idle and 
endless arguments.” 

> Of these, sec. lUl contains the 
llulo against J’erpetuity, This 
section, so far as it goes, expresses 
the law applicable to all wills of 
Hindus ; see Anandrao v. Ad minis- 
Irator- Oeiteral (1895),.!. L, K., i!0 
Horn., 450. 
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of A's sons as shall first attain tbo ago of 
twenty-five, which bequest is void under sec. 

101. The bequest to B is void.”" 

The principles laid down here appear to be substanti- 
ally ill accord with English law by wliich, as a general upon void 
rule, limitations tbl lowing upon limitations void for 
perpetuity are themselves void, wludher within the 
liiK^ of perpetuity or not. Thus, in one of the early 
cases on the subject, “ tliero was a disposition to the 
first son of yl, who should lie br(*d a clergyman, and 
should b(i in lioly orders ; and, if A sliould liavc no 
such son, tluui over ; and, there was no son. As the 
son could not take holy orders till the ago of twent^'-four, 
tlie limitation as it stood was too remoi(‘ ; but, it was 
argued, not without reason, that the limitation over 
embraced two events, namely, there lieing no son, and 
that, l)eing a son, he did not take Iioly orders, and 
tliat tlio first was good. The Court, iiowever, held 
that they could not divide the contingency, idiat tlio devise 
to the son was v'oid l)y reason of tin? uiKHU'tainf y ot* the 
wh(Mi li(3 w^iidd take holy orders, and that tlio devis(^ 

OY<‘r was also void as ‘“there was no instance in which a. 
limitation afler a ])rior devise, w'hicli w’as void iVom tli(‘ 
(‘ontingency licing too remote, lia<l been let in to tak<^ 


* "riiis illiiHt.nititm apjiwirs to 
bo IkvnoU on tbe c;i.vo of fn rt- 
ThaivhhY'K 7’/vosV.v ( ISoU), ’JO Ibniv., 
where Sir Joli!i Komilly, M.R., 
ohf-ei ved : “ I’lie <listiii(’t.ioMs on 

ilii.s siibjiK't are well tletiiieil, a I 
thonjjfli they may not l>e in every 
case .susreidible of a ready appli 
{•ation to the particMilar w ords of 
a. will. On the one hand, it is 
clearly settled, that if there be 
two alternative liniitations, one 
branch of is too remote, 

and the other of which is capable 
of takinj? effect, the Court will 
<Usregard tbe invali<l limitation, 
and ffive effo<!t to that w hich is 
legal, Lonyhead v. (1770), 


li S r W . HI,, TlU, is an instance 
of this distimdion whiclj rests on 
sound and set tied rules of cojv^d i iic 
tioii. Oil the other hand, if the 
limitations are uUciior to or 
exi»cctant ujion limitations which 
are too remoU^ Miey are void also, 
all hough made to a person in 
existeii<*e at the date of the w ill. 
The cases of tU-urd v. Westcotf 
(ISIO), a Darn. Aid., SOI ; and 
M ovypenn n v. iMrhnj (IKr»2), 2 l>e 
C. M. M.7, are instances of 

the second class of casijs.” 

2 Vt'oHor V. lUahop of JUdh imd 

TlV/.s (m4), 2 H. Di.. ;ir>S ; M D. K., 
417 . 
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effect, but the contrary was expressly decided in the 
House of Lords in the ease of The Earl of Chatham w 
lothilL^^^ The next case which you may usefully con- 

iUaniw sidor is Beard v. Westeott^ which enc(at;ed the attention 

4‘nlt ^ 

of the Court of Ooininon Pleas, the Court of King’s 
Bench and the Court of Chancery successively, and 
which has been much criticized ami explained. In 
that case, successive life estates were given by the 
testator to a graiulson and his unborn issue, whiclx 
were clearly void beyond the first son ; then followed 
the disposition : “ And in case there shall be no 

issue male of the grandson, nor issue of such issue male 
at the time of his death, or in case tliere sliall be such 
issue male at that time, ami they shall all die before they 
shall respectively attain their respective ages of twenty- 
one years, without lawful issue male, the estate to go 
over.” The Judges of the Court of Common Pleas, to 
whom the case was sent, were of o[)inion that the gifts 
after the gift to the unborn son of the grandson were void, 
hut that if the event mentioned happened, the event being 
within the legal limits, the gift over would take effect. 
The case was subsequently sent to the (kxiirt of King’s 
Bench, where the Judges held that the gift over was void, 
not because it was not within the line of perpetuity, but 
upon the express grouml that the limitations over were 
never intended to take effect unless the jxrevious [>ersons 
would, if they had been living, have been capable of 
enjoying the estate, and that the testator tlid not intend 
that the estate should wait for persons to take on a given 
event, where the person to take was actually in existence, 
but could not take. This view was subsequently uffirmed 
by Lord Chancellor Eldon. This important decision 

* (177 J), 7 Brown P. C., 453. Sec R. R., 157. which, how^evcr, is too 
<yamhrid(jfi v. Rohh (1802), S Ves., imperfectly reporteJ tj justify 
24 ; 6 R. R., 199, where the same any certain inference, 
piiiiciple is laul <l6wii by Sir W. » (1810 -1822) 5 Bam. & Ahl., 
iJraiit, M. R.. also SowwrrtVA? V, 807 ; 5 Taunt., 393; Turn. & 
Lethbridge fi T, li., 213; 3 Russ., 25; 24 R. R.. 553. 
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was discussed and explained by Lord St. Leonards' 
ill Mowj penny v. Devlny^^ wliere the rule was laid down 
to be that ‘‘ where there is a ^^ift over, which is voitl 
for perpetuity, and, a subsequent inrlependent clause on 
the <5ift over, wliich is within the line of porpetuitj% 3^011 
cannot take under tlio independent clause, unless 3011 can 
shew that it will accord and dovetail in with the previous 
limitations.”® This 3^011 must take along with the priinaiw 
rule that where a devise is void for remoteness, all 
limitations dependent or expectant on such remote 
devise are not accelerated but fall with it,* the reason 
for which is stated in a recent ease to ho “that the 
persons entitled under the subsequent limitation are not 
inteiidod to take unless and until the prior limitation is 


• The case of Beard v. Weetcott 
had hcen arj^ued by him wlieii at 
the bar, in support of the view 
whicii vdti mutely prevailed. 

• (1852) 2 DcG. M. h O., 18*2 ; 
2*2 L. J. Ch., 313. In this case 
Ijord 8t. l-.eoiiard.s «ay.s that 
the CJourt of Kinj>’.s Jleneh held 
the gift over in Beard v. Weelcotif 
void, “ not because it was not 
witliin the line of perpetuity, 
but expressly on the ground I 
have adverted to, namely, that 
that limitation over was never 
inteniled by the testator to take 
effect, unless the persons whom 
he intended to take under the 
previous limitation would, if they 
hud been alive, have been capable 
<>f ei»j'>ying tlnj estate, and that 
he did iu)t intcTid that the e.state 
shotiM wait for piu-sons to take in 
a given event, whole the person to 
take was act’.aUy in existence but 
could not take ; and Los-il Blldon 
aUiriued that decision.” Professor 
(li'ay observes upon thi.s passage 
that the iniput.ition of such an 
intent to a testator seems unwar- 
ranted. Taking the bequest to be 
personalty bequeathed to A ami 
if A dies without issue to B, and 


if B dies without issue then to C 
for life, suppose the testator had 
been tohi, “your bequest to /t is 
bad ; but if in fact A and B both 
die before 6^ without issue, wouhl 
yon like C to take? There is no 
legal objection to lii.s doing so, 
should you wish it,” what reason 
is there to suppose tliat the testa 
tor would have answered it in the 
negative? It is not as if G would 
step into //\v place ami take what 
the testator meant B to have, for 
C is to have nothing until B has 
died without issue. The intention 
arbitntrily attributed to the 
testator is perhaps directly the 
opposite of the probable intention 
(Gray, p. 182). 

• Bee also Tatflor v. Frobishtr 
(1852), 5 DeG. & Sm., 191. 

^ 8ee Bobiufton v. Uardcastfe 
(1788), 2 T. R., 241 ; 1 R R., 407, 
where Buller, J., says : “ If a sub- 
.sequent limitation depended upon 
a prior estate which was void, the 
sub.sequcnt one must fall together 
with it. If indeed the subsequent 
limitation was not depeiideut upon 
the other, it might then take 
place notwithstanding the first 
was bad.” 
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exhausted, and as the prior limitation, which is void for 
remoteness can never come into operation, much less he 
exhausted, it is impossible to give effect to the intention 
of the settlor in favour of the beneficiaries under the 
subsequent limitation.”* 

an 1 Froiu whiit I liavc Said, you will have seen that 

;il torn :.i live , , , , 

where property is given over on an event involving 
several contingencies, althougli the gift over cannot be 
split up into as many gifts over as there are possible events, 
with a view to sustain the gift over whenever the actual 
event falls within the limits of the rule against perpetui- 
ties, yet if the testator has himself separated the gift so as 
to make it take effect on the happening of any one of several 
alternative events, and the event whieli actually happens is 
not too remote, the gift over is good. In other words, when 
the gift over is to arise on an alternative (n*ent, one branch 
of which is within, and the other is not within the 
proscribed limits, the Court will disregar«l the invalid 
limitation and give effect to that wliieh is It^gaL To take 
one illustration, in Lynahea l v. a trust of a t(M*ni 

to arise on a contingency, that A and B should die without 
leaving issue male, or that such issue luale should die 
without issue, was held to lie too remote* In one eviMit, 
anti good in the other event ; but, as the latter event 
actually liappened, the trust was decdartid valid without 
reference to the otiior contingeiioy. Whether, hovvevei*, 
a parbicnlar limitation is divisible or not, lias betni held 
to be a quesliou of expression, and the [irinclple of tlie 
rule was thus explained by Sir Ueorg'e dessel, M.lt., in 
a recent case ^ ; 


‘ In rr. AbhoU; Pmcorh v, Frhjont 
(1892), ISa*], 1 Oil., T)!, per Sloi liiio-, 
J. Sea also Wiffuimson v. Fnnref/ 
(1SS7), :r) Oh. JX, I2S. 

»(1770) 2 Sir W. Bl., 704. Seo 
iioring v. Hon'nnf (IS49), 1(5 Sim., 
.'lOo ; 18 L, J. Oil., LOo, where the 
bequest; was to the testators eldest 
f^randsou for life, with remaiiulor 
to his children wlio siioitld attain 


twenty tive. but if lit* should die 
without childieu liviu^j: .at. his 
ileath.then to the other <^i‘amls(>us ; 
t tie eldest j^raudson <lied witliout 
issue, :ind the jj;ift over was Ih-M 
valid. 

» MUea V. Harj'onf (IS79), 12 Oh. 
1 ).. 1501. See In re Hdrrptj : J*eek 
V. Sarortf (ISSS), ,*50 (yli. I)., 280, 
where the gift over was coustriiod. 
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“ If you have an expression giving over an estate Af;/rs v 
on one event, and that event will include another event 
wliich itself would be within the limit of the rule against 
perpetuities, you cannot sj)lit the expressioji so as to say 
if the event o(JCiiis which is witliin the limit, the estate 
shall go over, altbongh, if that event does not occur, 
the gill over is void ibr remoteness. In other words, 
you are bound to take the expression as you find it, 
and, if giving the proper interpretation to that expres- 
sion, the event may transgress the limit, tlam the gift 
over is void. Wliat I have said is hardly intcdligihle 
witliont an illustration. On a gift to A for life with a 
gift over in case he shall h;ive no son wlio sliall attain 
the age of twenty-rne years, the gift over is void for 
remoteness, (hi a gift to .1 for life with a gill over 
if he shall have no son who shall take jiriesl.'s orders in 
the Church of linglaiid, tlio gift over is void for lemote- 
ness ; but a gift su[)oi*added C>r if he shall ha\ c no son ’ 
is valid, and takes effect if be has no son ; yet both 
these events are inebnJed in tln^ other ev(*nt, l>(‘(^anse a 
man who has no son certainly never lias a son who attains 
twenty-five or lak(‘S priest’s orders in th<^ (hnirch of 
England, siill iIk? alternative event will lake effect 
because that is tlie exiin^ssion. The tcsiator, in addi- 
tion to his expression of a gift over, has also exjiressed 
another gift over on anolher event although included 
in the first event ; hut the same judges who have held 
that the second gilt, over will take eifeet wher<? it is 
expressed, have hold that it will not take effect il’ it is 
not ex])ressed, that is, if it is really a gift o\er on 


not ii5s a gift in tho Mltornalivc on 
tlio hin>poiiin*j: of oitlier of two Uis 
tinct evonts, but as a sin<;lo ^ift 
over on one event involvin;^- tu-o 
arnl it was lubl that the 
Court cotiM not sej|>arato tlie ;?ift 
\vhi<;Ti bad not been separated )»y 
the devisor. If the testator lias 
separated the gift sr> as to make it 
take effect on the bappening of 


eitber of t\v<* events, tlj«> validity 
of the liiriitation o\ ( I- \i itl <lepond 
n]ioii tlie ; sc** t'rompfi v, 

Jttrrr<ttfy (17tli:ll, -4 \ e>., tisl ; hfutke 
V. Rfthinsou (ISlT), '1 iMer., lltVl ; 
^ Uirnfyrh(t/e v. Jinns (iSO'J), 8 Vcs., 
12; AlinUr v, i\'nt;/h (IS42), Kl 
.Sirii,,r)2; iUnnhrhft/i' v. tlintu {18oS), 
20 Jieav., 40b. 
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the death before attaining twenty-five or taking priest’s 
orders, altliongb, of course, it must include the case 
of tliere being no son. That is what they mean by 
splitting ; they will not split the expression by dividing 
tlie two events, but when they find two expressions they 
give effect to both of them as if you had struck the 
other out of tlie will. That shows it is really a question 
of words and not an ascertainnient of a general intent, 
because there is no doubt that the man wlio says that the 
estate is to go over if A has no son who attains twenty- 
five, means it to go over if he has no son at all ; it is, as 
1 said before, because he has not expressed the events 
separately, and for no other nnison. That is my view of 
the authorities. This is a question of autliorities.” 

In spite of this lucid exposition of the law, you will 
find, however, that it is by no means easy to reconcile 
the cases on the point, in some of which the limitations 
have been held to be indivisible, while in others tln^ 
Courts have managed to discover a sufficient expression 
of intention that the limitation should take effect in the 
alternative.^ The difficulty has been further increased by 
the fact that in some cases, wliere the testator liad not 
himself separated the gift, the Courts have held that if 
the gift can bo separated so as to take effect in one ev(*nt 
as a contingent remainder, and in another as an execu- 
tory devise, and the event on which the remainder is 
limited occurs, the gift is valid. The whole subject, 
boweY('r, was examined afresh in a recent case**^ hy 


* ConfcvaHt, for iiiMt.aiu:e, BurlHif 
V. Kveh/n (1848), 16 Sim.. *290. with 

Williams v. Lsms (1859), 6 H. L. 
C., 1013; *28 L. J. Ch., 505 ; and 
sf*e Dungannon v. Smith (1846), 1*2 
Cl. & F.. 516(625), where Lord 
Chancellor Lyndliiii^t said that ho 
woidd not. lend hirnscdf ** to the 
process of alteriiiif the frame of a 
will and the phraseology of a will, 
for the purpose of framing as it 
wei ‘0 a new will, in order to put a 
construction upon it to obviate 


the difficulties arising out of the 
law against perpetuities.” 

• In re Bence, Smith v. Bence 
(1891). 3Ch., 242. The decision 
in Eeers v. Challis was explain- 
ed as having proceeded on the 
application of the well-known 
principle that a limitation shall, if 
and, when, and so far as possible, 
be construcAd as a remainder rather 
than as an executory devise, to 
dispositions so expressed as to 
sever the remainders from the 
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Lord Justice Fry, who held that there was no authority in 
support of the broad proposition that the terms of a gift 
over can be split up into as many separate gifts over as 
there are possible events, and that whenever the actual 
event falls within the limits of perpetuity, the gift over 
is good and whenever it falls beyond tlu* limit, it is 
bad.^ 

The rule, as I have explained it with regard to the Tayore 
effect of a prior remote limitation ujvon subsequent limi- Tajjon'. 
tations, was applied by the Judicial Committee to a well- 
known case from India, which arose l)el‘ore the provisions 
of the Indian Succession Act had been made appli- 


exccutory devises. The correct- 
ness of the flecisioi) in Wataou v. 
Y()i.ovj (1885), 28 Ch. 1)., 4a(>, 
where the {jclft had been analysed 
into tM O distinct alternative j^ifts, 
was doubted. 

* See Erert! v. ChitUiv (1<S51)), 7 
11, K C., 5S1 ; 29 L. J. Q, B., 121, 
where it was ludd that thouj^h 
a fjrift over may, as to one altei’iia- 
tive, ojjcrato as an executory 
devise, it will not necessarily do 
so as to another, an<l if the secoml 
is tliat wliich in fa,ct occurs, the 
5 ;ift may be treated as a goo<l <ron 
tiij^jent reraaimlcr ; the invalidity 
of one alternative floes not neces 
sarily defeat the other. the 

same case, in its earlier 8ta‘;e.s, 
in 18 Q. B., 224 ; 20 L. J. Q. 
B., li:i; 21 L. J. Q. B., 227. 
This case is soiiietiines erroneous- 
ly i’clie<l upon as authority for 
the position, that when a j^ift over 
is to take effect, not only on 
children failing to reach a remote 
date, but also on such children 
never being born, the latter is 
good though the former is not, 
although both are included in one 
expression. What was really 
ilecided in the case, was that >vheu 
a gift over would, apart from llm 
rule against perpetuities, take 
effect u Ti d er cer tai n c i re ii m s tan ces 


as a remainder and under other 
< a re um stances as an executory 
devise, and in case it took effect as 
a remainder, would not be obnox- 
ious to the rule, then if in fact, it 
does take effect as a remainder, it ^ v, 
will be good, although, if it had C'/tf/Z/Zs. 
taken effec*t as an executory devise 
it uiiglit have done so at a remote 
period. Whore, thoi*efore, the pro 
perty in question is persoiialty 
or ail equitable interest in realty 
or where theie is no precorling 
estate at all, so that the gift over 
<*anuot be a remainder ami is an 
exei’utory devise, in either event the 
principle of feVv?r.v v. Chalfin does 
not apply. See Watson v, Watson 
(UMM)), 1901, 1 Ch., 482, wliere 
Cord Alverstone, C. J., observe<l : 

“ The decision in Kmrs v. ChaUis 
rests on the substanfial ilistiiiction 
between a (rontingent remainder 
and an exe<uitory devise. In the 
<*as(* of a I'ontingent remainder, 
one has, at the date when the 
gift should take effect in pos- 
session, to ascertain the facts and \\\a,sot< 
then decide whether the gift takes v, 
effect or not ; whereas in the case 
of an executory devise, one has, 
at the deatli of the testatoi-, to 
ascertain from the will, wliom tlie 
class includes, and if the class so 
determined includes objects who 
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cable to Hindus by the Hindu Wills Act, In Tagore v. 
Tagore^ you will remember the testator attempted to create 
estates in tail male, descendible according to the law of 
primogeniture, in each of three lines successively ; these 
were held void by the Privy ( •ouncil on the ground that 
no man can be allowed to create a new form of estate or 


may not be ascertained witliin the 
limit of time allowed by the law 
aj^ainat perpetuities, then the 
♦ levise fails.” Kij^by, L, d agreed 
tha,t tlie decision in EmrH v. Ghallis 
<lei)ended np<^>*^ tlie essential, not 
the accidental diffeicnce between 
VI contin^^ent I'oniaindcr and an 
4ixecutory dev iso. The learned 
Jndj?cs accordingly overruled the 
contention, that the gift nndei* 
consideration could be split into 
as many separate gifts as there 
were possible events, so that when- 
ever the actual event foil within 
the limits of perpetuity, the gift 
over would he good and whenever 
it fell beyond the limit, the gilt 
would be bad. 

* (1872) L. K., I. A., Sup. Vol., 
47. 1'be scheme (d the will was 
shortly as follows : - 

(1) To J for life. (2) To his eldest 
son born dining tlie testator’s 
lifetime foi* life. (3) In strict 
settlement upon the first and other 
sons of such eldest son successively 
in tail male. (4) Similar limita- 
tions for life and in tail male upon 
the other sons of J, born in the 
testator’s life time, and their sons 
successively, (n) Limitations in 
tail male upon the sons of J, born 
after the testator’s death. ((>) Af- 
ter the “ failure or determination” 
of the uses and estates herein- 
before limited, to H for life. (7) 
Like limitations for the sons of S 
and their sons as for the sons of 
./. (8) Like limitations in favour 
of the sons of L and their sons in 
tail male, as for the sons of J. 


The only persons in existence at 
the death of tlie testvitor were 
>S', P, a son of A', and C vi 
grandson of L, The attempt to 
create estates in tail male failetl, 
as such estates are unknown and 
repugnant to Hindu law ; the 
limitations in clauses 2, ^1, 4, 5 also 
failed as the donees wei’e not in 
existence at the ilcath of the tes 
tator and took nothing under the 
Hindu law. Tlie question, there- 
fore, arose whether upon the ter- 
mination of the life estate in 
clause 1, the beq uest in clause 0 to 
Sy who was (competent to take as a 
donee, could immediately takt? 
etfect. This >vas answered in the 
negvitive by the Privy Council. 

Heti also Soudaminey v. Joyt.sh 
Chnnder (1877), I. L.‘ R., 2 Cal. 
202; Javerhal v. Kalihal (ISfJU), 
1. L. U., 15 Bom., 320, (1891), 1. L., 
B., 16 Bom,, 497, in w'hich latter 
case, a devise over in default of 
male issue was treated as an 
alternative gift, and consequently 
valid. Cf. IlaiI,'ishori Dasi v. 
Vfdmndra Nath Sarlar (1887), L 
L. R., 15 Cal., 409; 15 1. A. 37, 
where the tJudicial Committee 
held that thei'O were two intentions 
wholly sepvirable, the second not 
depending upon the first, and that 
it was possible to give effect to the 
first intention without onteiing 
into the question, whether the 
secomJ intention was one, to which 
the law could or could not allow 
effect. See also Okhvymoney Dasi 
V. Nilmonfy MnlHvk (1887), I. L. 
R., 15 Cal., 282. where Wilson, .L, 
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alter the liae of succession allowed by law. The question, 
therefore, arose whether the interests which were attempted 
to be created subset] aeiit to the first valid estate, also 
tailed by reason of the avoidance and rejection of the 
previous estates with which they were linked, and n})on 
the failure or determination of which they were to arise. 
The Judicial (committee held that when the testator made 
the subsecjuent limitations expectant upon the failure or 
determination ” of the prior limitations, he could not be 
taken to mean failure or determination in law,” as there 
was nothin;:^ to show that he ever sas|)eeted that liis vvill 
might be void in law, but that lie rather contemplated the 
case of the tailure or determination In I'aet ” of an 
estate which he considered sufficient in law. The limita- 
tions over, which in the scheme of tli<' will were ilms 
held intended to follow the creation ol’ tlie jirior estates, 
consequently fell therewith, Mr. Justice Willes observing 
that ‘"the true mode of construing a wdll is io cc)nsi<lor 
it as expressing in all its parts, whether ('onsist.ent with 
law or not, the intention of tlie testator, and to determine 
upon a reading of the whole will, wdiether, assiiniing the 
limitations therein mentioned to take etFeid, an 
claimed under it was intemled .under the (‘ircunistances. 
to be conferred.” 

It may not be superfluous to point out tliat if a future 
interest in any instrument is avoided liy reason of tin' rule 
against peu’petuities, the })rior interests are in no way 
affected, but operate as they wuiuld have done if the sub- 
sequent limitations had been entire! 3^ omitted. To take an 
illustration, wffien the bequest is to A for lif(% romaindei' to 
his children and their heirs, but if the childr<‘n all die undm* 
twenty-five, then to B, the gift to B is voifl, and tlu^ 


relying upon the case of Jones v. 
Westcomb (1711), 1 Eq. Ca. Ab„ 
24o, held, that it was the duty of 
the Court to find out what the real 
intention of the testator was, and 
gave effect to the bequest as an 
alternative gift. Cf. Kristo Ranui‘ 


ney Dassfie v, KrishtKi 

(18S8), I. L. U., IG Oal.. :m ; lb 
I. A., 29 ; Gr*',4'ndf.r (JhnvJai' v. 
Traylukhonalh (ISIL’), 1. L. It., 20 
Cal., 37.3 ; 21 I. A., ; Tarakeswar 

Roy V. Sasi SakfhuruHtfxir (18S3)» 
I. L, R , 9 Cal., 952 ; 10 !. A., .71. 


/’(//or#; 
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children of A take an al)soliite interest.^ But if a prior valid 
estate is not affected by the failure of a subsequent estate 
which is void for leinotenoss, neither can it be benefited 
thereby. In other words, the interest which fails does not 
enlarge the prior estate, but lapses for the benefit of the 
person to whom property which has been invalidly devised 
or bequeathed goes ; or, as Lord (Jhancellor Eldon put 
it in a well-known ctise,^ wherever land or any interest 
in land, which would descend to the heir-at-law, is devised 
for purposes which the biw will not permit to take effect, 
the heir at law shall have the benefit of the interest so 
devised as undisposed of, and he takes it not by force of 
the intent, hut by the rule of law. You will see, therefore, 
that when an intermediate estate fails by operation of law^ 
the next devisee cannot claim to occupy the })osition he 
would have done had there been no intermediate devise, 
inasmuch as the eontingeney uimii which alone the 
testator intended liim to fake lias not liappened, nor can 
th(? prior devisee claim it as lie, in his character as devisee 
caji only take whnt is expressly given him hy the will. 
You must not, however, forget tliat eases may arise where 
it is clearly expressed or necessarily implied that a gift 
over, upon failure, shall go, not to the heir but to another 
devisee?, and, in such a taise, it must go as the testator 
intended it to go; thus, where land is devised to ^1, 
cliai'ged with a legacy to />\ provided JJ attain the age 
ot twenty-one, the devin^ is absolute as to yl, unless // 
attiun the age ot twenty-one ; if, tlierefore, the gift to 
.17 does not take effect, the* heir-at-law does not come in 
because the whole is absolutelv given to the devisee 


* It is hiivUly necessary to 
.support Hucli an obviou.s piopo.si- 
tion by an elaborate array of au- 
thorities, and it is enough, to refer 
to ilio case of lymirfannon w Smith 
(1846), 12 Cl. & F., ruti (624), 
where Lord Chancellor Lyudhiirst 
said “ I do not think the 
principle can be di-sputed that 


if the tirst estate in the order of 
succession is not void for re- 
moteness, if it is a good estate, 
it would not be atfected by the 
fact of the successive r'state.s 
being void on that account.’- 
* 7' refjonwf'H v. Si/denham (1815), 
:CDow. 1^, 15R.R., 40. 
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AJ The principles I have explained were substantially Prior valid 
applied by the Privj' Council in Ta<fore v. l^agore^ where onVargoc?.^ 
it was held that the first life estate was not enlarged into 
an absolute estate of inheritance by reason of the failure 
of the subsequent estates in tail inalo, but that upon the 
expiration of the life estate, the interest undisposed of 
beloiiixed to the heir-at-law.^ 


' Per Ijord Chancellor Eldon, 
3 Dow.. JIO, 15 R. R., 48. Ct. 
Watson V. Watiton (1000), 1901. 1 
Ch., 482, where it was held that 
where there is an absolute gift fol- 
lowed by a settlement of the sub 
jeet of the gift, but the trusts of 
that settlement for some reason, 
wholly or partially fail, there is, so 
far as they fail, no intestacy, hut 
an interest in tlie nature of a re 
version to the person wlio is the 
object (»f the previous absolute 
gift. Contrast this case with 
Lassenve v. Tif^rneif (1849), 1 Mac. 
k C., 551, where tlicre was no 
absolute gift, but only a gift (jon- 
stituted by the <lcscrii)tioii of the 
mode of enjoyment, and Ithuf v. 
Hardvvr.k (1840). 2 Beav., .*152, 
which may be taken to be an exam 
pie of the class of cases in whicli 
there has been an absolute gift. 


^ L, fv., 1. A., Sup. A^ol., 47, at 
06, 70. 

® This was held to be so, although 
the heir at Law had been expressly 
excluded from all benefit under 
the will ; for, as Willes, J., put it 
(l>. 79), the heir-at-law cannot be 
excluded from his gonera.1 right of 
inheritance without a valid devise 
to some other person. Cf. 7Vvv- 
ifommll V. Sfftlenham Dow., 194, 
15 R. R., 48), wliero Lor<l Redos 
dale said : “ 'JMie question always 
is, where a purpose pointed out by 
the testatoi* fails, wht3thcr tlic in - 
terest is exf>i*eHsly or by necessary 
implication given to some devisee ; 
if not, the heir must take.” And 
liOr<l Chiiaicellor KItlon said : 
“ Whether it was intende<l for him 
or not, signiHe<l nothing, as ho<lid 
nrjt take )>y force of Mh; intent, 
blit by tVie rule of laav.” 
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In the present lecture, 1 purpose to examine and 
ill list rate the Mature of the interests subject to the Rule 
against Perpetuities. I have already explained to you 
that wherever a right oi* interest is presently vested in A 
and his heirs, although the right may not be exercised 
until the happening of some contingency which may not 
take effect within the period defined in the Rule against 
Perpetuities, such right or interest is not obnoxious to 
that rule. Voii will also remember that the ground tor this 
important distinction lies in tlu* lact that the rule is aimed 
at preventing the creation of future interests upon remote 
contingencies, and that its eflect in removing the suspension 
ot tile power of dealing with property, is a mere incident ; 
ill other words, when there is a present right of that sort, 
although its exorcise may bo dependent upon a. future 
eoniingeuey, the right is vested in an ascertained [)erson, 
and such person, concurring with the person who is subject 
to the right, can make a perlectly good title to tin? pro- 
perty. From this it follows at once that easements, profits 
d prendre^ and other rights over the lands of others, which 
are compendiously included l>y Roman jurists under 
jus in alieno solo, are not future but |)resent interests, 
and consequently the Rule against Perpetuities has no 
ap|>lication to tlieind Besides, as I have already pointed 

» Tlio ob,s©7'vation of Sir easemeats” am iiardly be called 

Jcssel, M. R., that “an exception strictly accumte. {London and 
to the rule against remoteness S, W, ll. Co, v. Comm [1882], 20 
has been thoroughly established Ch. 1>,, 562, 58?!). 
ill many cases at law, as regards 
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out, the rule against remoteness only requires that future 
interests should not be created so as to take effect beyond 
certain defined limits ; it does not farther require that an 
interest validly created should terminate within the same 
limits ; hence, a provision that an easement shall deter- 
mine on a specified contingency, is not invalidated by 
the remoteness of that contingency. Ordinarily, a future 
limitation is affected by the rule against remoteness, 
not because it marks the termination of the interest in 
possession at a remote period, but because^ it marks the 
initiation of the subsequent interest ; in other words, the 
operation necessarily involves a transb'r oi* possession ; 
this, of course, is impossible in the case oi' an easeinent, 
as the termination of one easement does not ineau the 
creation of another, it simply means its total extinction. 
1 ought to add that the observations 1 hav(> made are 
equally a[>plieable to what are called e(piital)Ie (aisenients. 
If an owner oF land binds bimsedf l)y contract to limit 
his use of that land in a particular manner foi* tlic berjelit 
of other Land belonging to himsell' or to tlrird [>ersons, 
ho is regarded in equity as imposing a trust on his land ; 
the restriction so imposed (a'eat(*> an eijiiity betweeni the 
original parties, binding all who come into |>osses.sioni 
derivatively with notice of it, and, may, tli(‘rel‘ore, bo 
enforced against their successors in title, savi? in the case 
of a purchaser for value without notice.* A right, so 
created, and sonK'tirnes called an equitable easimient, is, of 
course, a jiresent interest, and not subject to tlu^ llule 
against I\?r{>etuities^ and, even if such a right includes 
a right to enter upon the servient tenement and abate 
any structures which may be raised to the injury' of the 


^ Tulk V. Moxhay (IhLS), 1 IMiil, 
774, IS Ij. J., Oil., ; KaaLs v. 
Li/on (1869) L. IL, 4 Ch. Ap. 21S ; 

L. J. Ch., 357. 

» 8ee Ralph (1845), DeGex, 
219, where I^ord Justice Knight 
Bruce observed, “ there Heems 
some difficulty in understanding 
the objection to such a 'moditied 


enjoyiiuiiit of property on tlu^ 
{^roiiiid of its supposoil tendency 
to ih perpetuity.’- also J/ar- 

knuzif'. V. ilhihUrti (18811), 43 Ch. 
O., 265, where it was hehl that a 
restrictive covenant on contract 
not beiiifjf a limitation of property, 
is not obnoxious to the Rule 
aj[i?iiinst Perpetuities. 
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equitable easement, its nature is not altered ; the title to 
the property is in no way aifected ; simply because the 
owner of the dominant tenement is entitled to do what 
the law would undoubtedly do for him, that does not 
make his right subject to the Rule against Perpetuities, 
We shall next consider whether rights of entry for 
condition broken are subject to the Rule against Per- 
petuities. There can be no reasonable doubt that such 
rights are both within the letter and the spirit of the 
rule. It had, indeed, been suggested at one time, in 
England, that such rights should be excluded from the 
operation of the rule, on the ground that they are common- 
law interests, and can be released at any moment. The 
first of these reasons is manifestly bad, as the rule was 
(treated and gradually shaped by the Courts to effect a 
general end of public policy, to restrain future interests 
dej)endent upon the most distant contingencies, and there 
is nothing in its history or {foliciy to suggest the inference 
that all future interests, whether common law, equitable 
or statutory, do not fall within it. Tlie second reason 
suggested is equally bad, for as I shall presently show, 
future interests may be too remote even if they can 
be alienated or released. Wo may take it, therefore, that 
such rights are not exempt I’roin the operation of tlie rule 
in England, and, in this country wherever the [)rovisions 
of the statutes are applicable, there is really not ninc*li 
room for doubt. 

It is hardly necessary here to examine in detail the 
nature and incidents of a right of entry tor condition 
broken ; it is enough to say that such a right is in the 
nature of a future interest which arises from a convey- 
ance being on condition, implied or express. Thus, in 
England, all estates were conveyed on the implied condition 
that the tenant should not deny tlie tenure. Express 
conditions also, may, sometimevS be attached to a grant ; 
for instance, an estate may be granted to A, his heirs 
and assigns on condition that he and they should take 
and continue to use the name and arms of ^V. On 
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brOLicli of a valid condition, the grantor has a right to 
enter, but such right of entry, it seems, both here 
and in England, is inalienable * ; advantage of a 
condition can consequently l>e taken only by tlie grantor 
and his heirs, and the right does not exist for the personal 
benefit of one who has no concern with the land. You 
must not presume, however, that a grantor is entitled to 
impose upon the interest create(i any and every condition 
he chooses ; his privileges, in this respect, are extremely 
limited ; he cannot impose a condition repugnant to the 
quality of the estate ; for example, he cannot impose 
upon [)roperty in tlie hands of an absolute owner, a 
condition which takes away the whole power of alienation 
substantially.^ But it is not necessary lor us to discuss 
now what conditions may 1)0 vali<Uy imposed by a gran- 
tor ; all that we liave to examine is, if the (condition upon 
breach of which the right of entry is reserved, wlu^ther 
otherwise good or had, is confined within legal limits. 

The principle I liave exjilained is well illustrated by 
some of the cases in t lie books. I'hus, in la re M<crlea//^'^ 
there was a devise to the lirotlnn* of the t(istator with th<* 
condition anm^xed that he was never to s(;ll out ol' the 
family ; Sir George dessel, M.ll., held that tlu^ condition 
was good, and remarked : "" First of all it is to be oliscrv- 

ed that the condition, good or bad, is confined within 
legal limits ; it is applicable merely to the devisee 
himself, ami, therefore, is not void on any ground oi' 
remoteness. It is not, strictly speaking, limited as to 


^ “ A mere ri^^lit of re-entry 
for Breach of a comlition siOisc- 
<iuent, cannot l^e tiaiisferred to 
anyone except tlio owner of the 
jjioperty affecttMi thojoby.” Act 
IV of 1882, see. 0*, el. {h ) ; cf. li it 
lo Viet., c. 41, ser. 10, cl. (1). 

^ the Transfer of Property 
Act, secs. 10, 11, and 12, which invali- 
date conditions wliich are in abso- 
lute restraint of alienation, or are 
repugnant to the interest (a-eatcfl, 
or make the interest determinable 


on the insolvency of the grantee, or 
upon attempted alienation by him. 
Cf, Co, Lit., 223 a. Touchstone, 129. 
Shaw V. FortH (1877), 7 Ch. 1>., (>69 
(074). whore Fry, J., said ; “Any 
oxeciitory devise to take elfect on 
an alienation or on an attempt 
at alienation, is void, because the 
right of alienation is incident to 
every estate in feo-sirnple as to 
every other estate.'* 

« (1875) L. n., 20 ISO, 
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time, except in this vvuy, that it is limited to the life of 
the first tenant in tail (fee simple ?) ; of course, if un- 
limited as to time, it would bo void for remoteness.” 

DvnM V. FioofK Again in Dtinn v. FlootU ^ which was an action by a 
vendor for specific performance, the land was subject to a 
condition that if it was used for certain trades, the grantor 
might enter upon the premises and receive the rents, till 
the trades were discontinued, and for three months 
longer. Mr. Justice North, referring to a passage from 
Lewis on Perpetuities*^ and another from Sandeis on Uses 
and Trusts,® held the covenant void for remoteness and 
observed : The right to re-enter may come into opera- 

tion at any time whatever, so that there is no limit of 
time fixed during which it is to apply, no limit to prevent 
its being a claim in perpetuity. The question is whether 
that is a power to which any effect can be given. The 
interest to arise under this povvau* of rc-cmti y is execu- 
tory, and will not vest until alter the expiration of, 
or necessarily within, the period fixed and prescribed 
by law for the creation of future estates and interests, 
and is not destructible by the persons for the time being 
entitled to the property sulqeet t^ the future limitation ; 
it is too remote, tliendbre, and cannot be put into force.” 

Hightoi Put though there is thus ainnle authoritv for the i)ro- 

entpy iipcu . . ^ 

failure to ].:rv positioii that a right ot entry tor lu'eacli ot <‘omIition 
may sometim<*s be obnoxious to tlu^ Hnlo ngainsv Per|>e- 


» -Jo ca. D., 6‘J9 ; 0S8;1) 

Cli. 1)., ixsu. 

® A porputuity in a. fntuiH; 
limitation, wliothcr executoiy or 
by way of roinaimler, and of eitlior 
real or personal properly, which is 
not to vest until after tlic expira- 
tion of, or will not necessarily 
vest within, tho period fixed ami 
prescribed by law for the creation 
of future estates and interests, 
and which is not destructible by 
the persons for tho time being 
entitled to the property subject to 
the future liuiitation, except with 


fhe f-onriMTiMu-o of tl.o ijulividual 
in1:en'slo<l under that i imit.ition.” 
Leu is, p, 16t. 

* “ A perpetiiiiy ui:i\ In' defined 
to be a tiiture l esrniin- 

ing the owner of tin; estate from 
aliening the fee-simple <if the 
property discharged of such future 
use or estate befo»‘e tho event is 
rlotermined, or the period is arrived 
when such future use or estate is 
to arise. If that event or period 
be within the bounds prescribed 
by law, it is not a perpetuity.” 
I Sanders, *204. 
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tiiities, it is necessary to observe here that doubts have 
been expressed whether the principle is applicable to a 
right of entry reserved for non-payinent. of rentd In 
the case of leases for years, however long the term 
or whatever the conditions to which the term is subject, 
the reversion is vested in an ascertained person and his 
heirs, and, can, therefore, never be remote ; tlu> right of 
re-entry may, in such a case, be properly regarde<l as one 
of the incidents of the reversion, and is, conse<{uently, 
not subject to the operation of the rule. Similarly, a 
right to enter and hold pos:i:ession till the arrears of rent 
are discbarg^Hl, is analogous to the right of <listraint‘'^ and 
is moro a matter of remedy than an interest subject to 
the rule against remoteness. But if properly is trans- 
ferred absolutely and in perpetuity, subject only to the 
payment oi‘ rent, and no reversion is r{‘serv(Mj in tin* 
grantor, it is difficult to see why a coNcnant wliicdi en- 
titles the grantor, u|)on non-paynient of‘ rent, to enter 
and be in of his old estate, may not be taint<Ml with th(* 
vice of remoteness, sp(‘(5ially when you rcnncinber that in 
modern times such cov(‘nants have been constrin-d in equity 
to authorise tlie grantor to hold only till the arrears an‘ 
satisfied/’ 

VVc have next to consi<ler \vli<‘tlu‘r ('uvioiant.s other iuiU‘ d(n‘.s not. 
than covenants n.\serviijg a right to re-entcj’ upon brcrn-h 
condition, come within the {>ale ol* the Hnle agaitist Perpe- 
tuities. Now, it may be? laid down broadly that: the rulr 
affi^cts rights of {vroperty only, and tioes not touch 
contracts which do not create rights of pro[>(MTy. It is 
immaterial whether the covenant riuis or «lor-s liot run 
with the land, or whether it can or cannot l)c enforced 
as well against the original iiartics as tlieir represen- 
tatives, or whether it has or has not a right ol distraint 
attached to it ; the essence of the matte!* is wlicther the 


* Lew is, 618 . 

® A ri<?ht to (li.stiain 011 land 
other than that for which arrears 
are due, stands on the same foot- 


injj: ; sf^e Ikiniv! v. Hit (tuey (1S74), 
L. K., UKx., IS,-). 

® Tudor, L. C'., Keal I'roj)., 
61 ; *2 White h Tinioi , I.. C., 202. 
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J^ecyetari/ of 
State, 


contmet; gives a specific claim to some specific propert3% 
for a general claim to damages, upon the breach of a 
})ersonal covenant, stands oat of all relation to the rule. 
The case of Walsh v. Secretary of State for India^ affords 
a remarkable illustration of the inapplieabilty of the 
doctrine of perpetuities to purely personal covenants, for 
instance, covenants to paj" money upon an event which 
may arise at a distant period, as distinguished from cov- 
enants which contain a reservation of an interest in land 
to arise at an in<lefinito time. In that case there was a 
covenant by the East India ('om[)an3% made in 1770, that 
“ if they should at any time thereafter b}^ any means 
otherwise tlian the late of war be dispossessed of their 
territorial acquisitions in Bengal, and the revenues arising 
thereby, so that the jaghire granted to Lord (ylive should 
cease to be paid to him or his assigns, or in case they 
should at any time before 1784 cease to emplo\’^ and main- 
tain in their immediate |)ay and service a military force 
in the East Indies,” they should pay f^ord (dive or his 
successors certain sums of money, and fur thin* that “ if 
after 1784, it should so happen that the Directors and 
(kunpany should have no militaiy force in their actual 
pay 01* service,” they should make certiiin farther pay- 
ments. Of course, the contingency was one which might 
not have happened for centuries, and. as a matter of lact. 
it did not happen till about a centur\^ after the date of 
the covenant ; but the covenant was held good.^ The 
same principle was followed in the decision of the House 
of Lords in Wilham v. Vanf^ where there was a covenant 


> (1S63) 10 H. L. C.. at>7. 

* It (loeN not appear from the 
j cpoj't of Tra/,v// V. Secretary of 
stale for India, 10 H. L. C., 
tliat the (question of perpe- 
tuity was actually decided, but as 
appears from the judgment of 
Lord Chancellor Bolborne (who, 
when Solicitor General, had arp^ued 
the case of Walsh) in Witham v. 
Vane (House of Lords, 27th April 


1883) that “ the notion of perpe- 
tuity was thrown out tentatively in 
the ari^annents but met with no 
countenance.” 

* dial] is. Ileal Property, 401; cf. 
Moryan v. Dacey (18S‘2), 1 Cab. 
El., 114, where a lessee covenanted 
for himself, his heirs and assigns, 
to pay certain sums “ by way of 
rent charge on royalty or reserva- 
tion ” if he should mine coal ; the 
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hy a purcliaser*of land?, in favour of his vendor, that the 
purchaser and his rej>rosenfcatives should pay to the 
vendor and his representatives royalty at a specified 
rate, for all coals that might be wrought out of the lands 
convoyed ; it was held that a mere personal covenani 
as this did not confer upon the vendors any interest in 
the land, and was, cons(Hjuently, not of)en to objection 
on the ground of reinoteness.^ You must not, however, 
fail to distinguish the class of cases we have been dealing 
with, from another witli which tliey may easily be con- 
founded, for although tlu^ rule may not aifect tlu^ creation, 
it may affect the transfer of contractual obligation ; foi* 
instance, if one of the i>arties to a contract, bequeaths Ins 
rights under it on a remote contingency, the l)equest is 
invalid ; in other words, the transfer of an obligation, 
though not its creation, must be regulated by the rules 
which constitute tht' law of ]>roperty. 

You may imagine, {>erha[>s, that tlu* distinction I liav'c 
i*:cplained between a covenant which is purely personal, ami 
another which i-(\servosan ijiterest in land, is iairlv' simple, 
and that there ought not to l)c any (lifHeulty in ascertain- 
ing whether a {)arti(‘ular covenant falls under the one class 
or tlie oth(n\ As a matter of fact, however, tliere lias 
sometimes lieen considerable ditfennice of opinion upon 
the question among vcm*v (‘ininent judges, and it may, 
thereiore, lie desirai)le to eKamine some of the leading 
cases on the subject, Tims, in v. l\i(:hards^ A, 

who was entitled to the tVe-siinjdo of certain lands. 


covenant was lietU iiof to witlsin 
the rule. See also Aitpile)/, v. St-i. 
don (1S76), L. H., I Ex. I)., IOp. 

J See the jiuljAiiient of A.> yaiifiai , 
J., in Jianmeainl v. ChrtDKun (1001), 
1. L. n., -JI Mild., 410 (las) wiuMo 
it is pointed out Miat u eovenaid 
to convey, thou.ijh it does liOt nu) 
with tlie land, hinds it, and 
creates an equitable interest in the 
land in favour of tlie jaa son entit le<l 
to call for a conveyance and licit 


therefore the rule af^ainst i>erpe- 
tnities is axqdicahle as iimeii to exe- 
cutory e(|uitahle estates in land as 
to lej»al esta tes. See also Uorlanir h 
T rnsiee v. Slref AVo.s. (l'K)l), 1 Cln, 
which re<-oj:riises the principle 
that the rule a;j;ainst ])CJ j>etuitieH 
has no aiiiilicatiou ^^hatevc^ to 
personal con trac.ts. 

» (|Hr>U~()0), 4 FI. k i>77 ; 
•JS E. J. Ex., loS; r, H. N., luM ; 
LiM L. J. E\., lm:;. 


Withafu 

Vane, 
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agreed to sell them subject to the payment to him by 
/?, the purchaser, of £40 a year, for which he was to 
have a power of distress. A and B then mortgaged 
the property to C by a deed which contained a proviso 
that if C or anyone claiming under him, should ever 
enter into possession, the premises should thenceforth 
be charged with the payment of an annual sum of £40 
to ^1, his heirs and assigns.. Baron Martin who over- 
ruled the objection that the covenant was void for 
remoteness, held, that although the covenant created an 
interest in land, the rent charge was ‘ only a part of the 
estate in fee-simple of tlie rent,’ anri added that a 
|)erpetuity arises when a rent is granted to a person who 
may not be in t'sst' until after the line ot' ])erpetuity be 
passed ; but when the estate in the rent is vested in an 
existing person and his heirs in fee-simple, it is not 
subject to the objection of remoteness, notwithstanding 
that its actual enjoyment may depend upon a contingency 
vdiich may never happen, or may luijipen at any time 
however distant.” In the Exchequer Chamber,. Mr. Justice 
W^ightman answered the objoction of r(unoteness on the 
ground that tlie covenant was a restriction on the 
amount of the estate of the mortgagee and seemed within 
the cases as to the power of sale in a mortgagee which, 
as incidental to his estate, is held not to be within tlie rule 
as to per{)etiuties.” Lord St. Leonards ‘ apparently did not 
approve the reason assigned by Baron Martin, but thought 
that the decision could be supported on the ground that 
as the exercise of the powers of sale ami entry by a mort- 
gagee was not obnoxious to the rule against perfiotuities. 
neither could a condition appended to the exercise of 
these powers be so. The decision may, perhaps, be sup- 
ported also on the view that the future right to the £40 
annually was not a right of property at all, but a con- 
tractual obligation, and thus not within the purview of the 
rule against perpetuities. 


Powers (1801), p. 10. 
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This decision was followed b}" Fry, J., in Birmiiufham 
Canal Co, v. Cartivriifht^ where a right of pre-emption, Corfivriff/d, 
unlimited in point of time, was reserved in tavoiir of the 
purchaser : it was held that tlie covenant creti^^ed a vested 
interest in the property, and could not be impeached on 
the ground of remoteness. 

Both tliese cases were considered in London A* S\ fF. IL 

Ir. fi, Co 

Co, y. (jloynnt ^ and overruled in so far as they pur- v. Co^nui, 
})orted to decide that an (executory interest which was 
alienable or could he released was not within the liule 
against. rer|)etuities. lUit it is not for the ])uri»ose ol* 
discussing this ])oint, which .1 .shall consider later on, that 
I now rel*<*r to this decision ; I only wish to illustrate 
here the distinction hetvveeu a covenant which creates 
and another which does not create an interest in land. 

In that case, A,, in 1865, conveyed laud to in 
fee, and U covenanted with A that he, liis heirs, 
or assigns would, at any time, on recci}>t of £100, 
reconvey the previnises to A, In 1870, C [uircdiased the 
land wdth notice of the covenant, and in 1880, A deniandod 
a conveyance, and upon C'^ refusal, sued for specific 
performance of th(^ contract. Mr, Justice Kay h(dd that 
as tlie covenant did not run with the land, and would not 
bind a ]uirchaser without notice, it must he tr(»ate<l as a 
contract which did not create any estate or interest, pro- 
perly so called, in property, and was consecjnently not 
within tlie llule against Perpetuities.^ This <lecision was 
reversed f)y the (a>urt of x\})peal.^ 8ir George Jessel, 
after pointing out that the contract was unlimited 
in point oi‘ time, observed : Whether the rul(» applies or 
not, de[)ends u})on tliis, ns it appears to nu*, does or does 


» (ISTtn 11 Ch. I)., 421. 

2 (18S2) 20 Oil. !>., rS2, 

* “ contract not. ercatiii;; any 
instate or interest jn operly so called 
in property, at law oi- equity, is not, 
in njy opinion, obnoxious to the 
rule. For instance, a covenant t<» 
I>ay tM, COO when deinnnde<i, with 


interest meanwhile, it not barred 
by the Statute of I’arnitatioiis, 
iniijlit be enfoi*ccd by an action of 
covenant at any time.” /Vr Kay, 
J., 20 Ch. !>., 57r>. 

^ Bir Ceor# 4 C Jessel, M.R., Sir 
James 'Hanneii, and Lonl Jirstice 
Undley. 
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not the covenant give an intere.st in the land ? The 
right to call for a conveyance of the land is an equitable 
interest or equitable estate. In the ordinary case of a 
contract for ^)iirchase, there is no doubt about this, and an 
lA/iidojid; option for repurchase is not different in its nature. A 
V.' person exercising the option has to do two things, he has to 

give notice of liis intention to purchase, and to pay the 
jmrehase-nioney ; but as far as the man, who is liable to 
convey, is concerned, his estate or interest is taken away 
from him without his consent, and the right to take it 
away being vested in another, the covenant giving the 
option must give that other an interest in the land. It 
was suggested that the rule has no application to any 
case of contract; but in my opinion, the mode in which 
the interest is created, is immaterial: wliether it is by 
devise or voluntary gift or contract, can make no differ- 
ence, Tlie question is, what is the nature of the interest 
intended to be created? Kow, is there any substantial 
distinction between a contract for juirchase, or an option 
for purchase, and a conditional limitation ? Is there any 
difference in sul)staiu*e between the case of a limitation 
to in fee, with a proviso that wlienever a notice in 
writing is sent and £100 paid by B or his heirs to A or 
his heirs, the estate shall vest in ./> ami his heirs, and, 
a contract that whenever such notice is given and such 
payment made t)y B or liis lieirs, to A or Iris heirs 
A shall convey to B and his heirs. It seems to me that 
in a ( hurt of Mquity it is i!U)*ossible to suggest that there 
is any real distinction between these two cases. There is 
in each case tlie same fetter on the estate and on the 
owners of the estate for all time, and it seems to me to be 
plain that the rules as to remoteness ai>i)ly to one case as 
much us to the other/’ 

The prlnci[>le of the aj>jdical)ility of the rule against 
remoteness to contracts which create an interest in 
property, is undoubtedly applicable in this country, and, 
as I shall presently show, has in fact been substantially 
ajipHed. lint in the case of a contract for sale, which is 
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one of the clas.-^os of (*ontraet referred to hy CK^orge 

•Jessel, some diffieiilty, it is apprehended, may apparently Transferor 

be created l»y the language of the statutes. Section 54 of ^ 

the Transfer ol* Fi’operty Act {u-ovides tliat a contract for 

the sale of immoveable property, does not, of itself, create 

any interest in or charge on such property ; and the liulc 

against IVi jadiiities is thus formulated in See. 14 : ^'No 

ti ansfer oP ju-operty can oi)erate to create an interest wliich 

is to take eftect after the lifetime oi‘ one or more persons 

living at tluj date of such transfer, and the minorily of 

some person who shall be in existence at the (‘\]>i ration of 

that period, and to wliom, if lie attains full ag(S tlie inter- 

(‘st created is to belong/' From tliis it may be argued 

that as a contract for sale does not creatt‘ an interest in 

property, it is excluded iVoiii the operation of the rule. 

When we lenHMuber, liowever, that such a contract is 
s|>eciti(*ally enforceal>le under See. 27 (/>) of the Specihe 
Kelief Act, and has generally all the incidents whicdi it 
possesses nnd(‘r the English law, it seems likely that it was 
nev(‘r intended (o inak(‘ tJie JUde against F(n-p(*tuiti<^s in- 
ajjplicahle lo sneli a contrac't ; possihly no depariurc* was 
intended in tliis resp(‘ct from ila^ principles of English 
law, and Sec. fid was only in(‘ant to pru\i(h* that a 
<*onlra(d for salf» giv(*s no real riglit, no intm'est in the 
natiir(‘ of a right in von. Besid<s<, as S<h*. 14 avowedly 
does not {itl'ect any ride of Hindu, Mahomedan or 
Buddhist law, the ditheulty I h.i\<^ suggeste*! can oecur in 
practice only in an extremely limite<l number of cases.^ 

lu a recent case- to which the lu ovisions of VhtnMi Chxni 

Transier of Froperty Act were, of course, inapplicalue, 
the ( 'Oiirts liad to consider the validity of a grant inadti 
by a Hindu owner of a Raj estate, under which the 
grantor covenanted to maintain certain persons atid their 
descendants :ind declared that upon failure of the. Raja 

* Se.e an instructive diseusHion Mad., 44^9 
of tViiH point in the jud^riieiit * (ISSS) Chnmd (■futrn Jiarim 
of Ayyangfar, J., in ItmmiHaini v. v. Sit/dhf'ftinari J. L. it., Id 

Chinnan (1901), I. L. R., (Jui., 71 ; L. U., 15 1. A., 1 49. 

It 


M, Ll> 
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of the day to maintain such descendants, they would 
have an immediate right to four of the Raj villages. The 
Privy (Council held that the grant was invalid ; and Lord 
Watson after j)ointing out that if it was regarded as a 
contract, it was not a mere personal contract, but a 
covenant running with the Raj estate and binding its 
possessor to give the villages in the event specitied, went 
on to observe : “It is immaterial in what way such an 
interest is created. If it prevents the owner from 
alienating his estate discharged of such future interest, 
before the emergence of the condition, and that event 
may possibly never occur, it imposes a restraint upon 
alienation which is contrary to the principles of Hindu 
law.” 

I am not aware that any attcnnpt has been made to 
apply tlie doctrine of ])er[>etnities to mortgage transac- 
tions except in relation to covenants for pre-emption. In 
a recent case,^ wliieh came before the High Court of 
Madras, a cj nest ion was raised as to tlie validity of a cove- 
nant in an instrument of mortgage b}^ which a right of 
jjre-emption was reserved to the mortgagee. The mort- 
gagor sold his equity of redemption in contravention of 
the terms of the deed, and an execution purchaser of the 
interest of the transferee instituted an action for re- 
dem])tion against the representative of the mortgagee, 
who ])leaded in defence tlie right of pre-emption created 
in his favour by the mortgage deed. The learned Judges 
overruhnl the objection of the mortgagee on the ground 
that where a right of pre-emption springs from contract, it 
stands no higher tlian a contract for sale of immoveable 
[iroperty and does not of itself create any interest in or 
charge on the property and consequently, till the contract 
is carried out liy specific |»erfbrmance, the pre-emptor 
acquires no title in extinction of the mortgagor’s right of 
redemption ; but Mr, Justice Ayyangar went on to point 
out that the covenant for pre-emption was wdthin the 

* JRamasami v. Chinnan (1901), * I. L. R., 24 Mad., 467. 

I. L. K., 24 Mad., 449. 
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rnischiei’ of fbe Rule against Perpetuities ami therefore 
void ; Of course if the covenant were construed as one, 
enforceable only during the mortgagor's lifetime, though 
the mortgage may continue beyond his lifetime, it will 
not be obnoxious, at any rate, to the law of perpetuities 
as based upon English doctrine. But if its right 
construction be, as I think it is, that the parties 
intended that the right of pre-emption is to last until 
the redemption of the mortgage, the covenant wdll, 
according to English law, as settled by the decision of 
the Court of Appeal in Lorulon and South- Wf'stprn /lailtvat/ 
Co, V. Gomni^ overruling the decision of Fry, J., in Bir- 
mingham Canal Co, v. Ca.rttrright^^ and followed by 
Bacon, V. (I, in I'revelyan v. Treveli/an,^ he void for 
remoteness.” The same view was taken in a recent case 
which came belore the High C/Ourt of (^alcuthi,'^ where 
in a suit by the plaintiff to enforce the right of repurchase 
by way of pre-emf)tion against transferees from the 
re{)rcsentatives of the plaintiff‘’s vendor, it was held, tluit 
a covenant of this character which bound the covenantor 
and his representatives to re-eonvey the profxnty to 
the vendor without any definite limit as to the ])eriod 
of time within wbicl] the covenant was to be oj)orativ<% 
was bad for remoteness and could not be enforced.'^' 

Apart from covenants lor pre-emption, there is no 
reason why the rule against perpetuities should not apply 
to mortgages for the payment of mon(‘y or tlie perform- 
ance of other acts at a time which falls beyond the lino 
of [)erpehiity. When the conditions of a, mortgage must 


‘ 20 Ch. D., im. 

• (1879), 11 Cb. D., 421. 

• (1885), m Jm T. (N. 8.), 85.^ 

• Nobin Chandra Soot v. Nabah- 
ali Sarkar (19(K)), 5 C. W. N., 343. 

• The same view was appareritly 
taken by Mark by, J., in Tripoora 
Soonvdary v. Juggurnath Dutt 
(1875), 24 W. R., 321, where that 
learned Judge doubted the valid 
ty of a perpetual covenant for the 


disposition of land ; see also .S7or- 
k(ir V. Dfian (18i’)2), Ki Rcav., 1(U, 
whore Sir .John Roniilly, M. R., 
doubted whether a right of pi-e- 
etnption, “at all times hereafter” 
crould be enforced after the death 
of the owner of the property. The 
contrary view, however, w'as ac- 
cepted in the case of Harm Paik v. 
Joho^'uddi Gazi (1897), 2 0. W. N. . 
575. 
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be fulfilled, if at all, within twenty-one years after lives in 
being or within the limits |)rescribe<l by the Indian sta- 
tutes, no question of remoteness can arise. The mortgagor 
is regarded in equity as the owner and the mortgagee 
merely possesses a lien which, on failure of the condi- 
tions stated in the mortgage, is converted into a right to 
have the security applied in satisfaction of his debt. The 
failure to fulfil the conditions in the mortgage is a condition 
precedent to the vesting of the right and as the conditions 
in the mortgage must be fulfilled, if at all, within the 
limits of the rule, the right is not too remote. On the 
other hand, if the conditions of the mortgage are 
suc*h that the failure to fulfil them by the mort- 
gagor may occur beyond the limits proscribed by the 
rule against ])erpetiiities, it is diHi(nilt to see how the 
rights of the mortgagee can be sustained. Defaidt l)y 
the mortgagor is a condition precedent to th<? right of the 
mortgagee to have the security applied in satisfaction of 
the debt ; and if the default may not happen till a 
remote |)eriod, that is, beyond tlie period [uescribed by th(‘ 
rule against perpetuities, it may fairly be contended that 
the condition is too remote and the mortgagee's right in- 
valid. It is not sufficient to say that the mortgagee can at 
any time assign the mortgage, for, as we shall |»resently see. 
the fact that an interest subject to a condition preced(‘nt 
is alienable, does not take it out of the operation of the 
rule' against perpetuities ; nor is it sufficient to say, that tlie 
mortgagor can pay off the debt at any time, for the mort- 
gagor cannot insist ii|)on paying off tlio mortgage debt 
before it falls due. Moreover, it can hardly be contended 
that the qiie.stion is one of remedy merely, for the right 
to the land does not in oipiity pass from the mortgagor, and 
the right of the mortgagee to have the security applied 
for his benefit does not arise until there is default. 

In cases, however, in which the instrument of mortgage 
authorises the mortgagee to sell at any time after default, 
if the default must take place wfithin the limits of the rule, 
the mere fact that the power of sale may be exercised at 
any time and consequently beyond the limits of the rule, 
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does not invalidate such power ; for the mortgagee ac- 
quires a right to sell within the limits of the rule, and 
the fact that he may not choose to avail himself of the 
remedy immediately and to acquire a title by a sale under 
the power, would not clearly aflFect the validity of the 
power. 

I pur])ose to conclude this lecture with Ji interests void 

examination of the principal dispositions which are not for remote- 
regulated by the liule against Perpetuities, lint 1 must aHonaWcI’^*' 
first dispose of a very important class of cases to which 
the principle of exclusion has, 1 believe, been erroneously 
applied. It has been said, sometini(‘s l)y very high 
authority, that the policy of the Rule against Perpetuities 
is aimed at limitations which tie up property and take it 
absolutely out of commerce, and that, as a consequence, 
future interests, when they can be alienated or released, 
cannot be too remote. Thus in a well-known case^ which 
was decided nearly two centuries ago, and to which 1 
had occasion to reler you, every executory devise was 
said to be “ a perpetuity as fur as it goes, tliaf is to say, 
an estate unalienable, tliough all mankind join in the 
conveyance ; ” and it would not be diflicult to point out 
observations by learned Judges, and even express deci- 
sions which sii])port the same view. Yon may, however, 
now take it as fairly settled that tla^ true obj(H*t ol* the 
Uiile against P(!rpetiuties is to ])revent the creation oC 
future interests on remote contingencies, and that its 
eiJect in the removal of restrictions on the immediate 
alienation of property, is only an incident. The leading 
case on the subject which finally decided the jioint is 
Lotuion and xS'.- IP. R, Co, v. GorrurC^ where M j\ Justice f{ 

Kay laid down that “ a ])resent right to an interest in <:ionr,u, 
property which may arise at a period beyond tlie legal 
limit is void, notwithstanding that the person entitled 
to it may release it.” This view was confirmed on 
appeal, and the learned Judges overruled the earlier 

' (1099), HmiieYfjQod v. Edfje, 1 
Salk.. 229. 


(1882), 20 Ch. D., r>02. 
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Londvil cfr decisions in Gilhertson v. Richards^ and Birmingham 

V.* aomm\ Canal Co, v, Cartwright'^ which supported the opposite 

view that an executory interest which could be released 
was not within the mischief of the rule. In the first 
of these cases, Baron Martin had laid clown that a 
perpetuity arises when a rent is granted to a person 
who may not be in esse until after the line of perpetuity 
\m })assed ; but when the estate in the rent is vested in an 
existing person and his heirs in fee-simple, who may deal 
with it at his or their pleasure and as he or they think fit, 
it is not subjcict to the objection of remoteness, notwith- 
standing that its actual enjoyment may depend upon a 
contingency which may never hii{)[)en or may happen at 
any time however distant.” In the second case, Ihy, J., 
said : “ The rule is aimed at preventing the suspension 

of the power of dealing with property, the alienation of 
land or other property. But when there is a present right, 
although its exercise may bo dependent upon a future 
contingency, and the right is vested in an ascertained 
person, that person concurring with the person who is 
subject to the right, can make a perfectly good title to the 
property. The total interest in the land, so to speak, is 
divided between the covenantor and the covenantee, and, 
they can together at any time alienate the land absolutely.” 
The Court, in London and <S.- IF. R, Co, v. Gomtn^^ declined 
to follow these observations, on the ground that il' it were 
held otherwise, the power of tying u|) ]>roperty would 
be greatly extended and estates would be rendered practi- 
cally inalienable for a period long beyond tbe prescribed 
limit.* You see, therefore, that it is now clear upon the 


‘ (1859), 4 H. & N., 297 ; (1860), 
5 H. & N., 459. 

» (1879), 11 Ch. D., 421. 

• (1882), 20 Ch. D., 562. 

* There are observatiotus of 
Stuart, V.C., in Avern v. Lloyd 
(166S), L. K.,5 Eq.,383, whieh 
appear to favour the idea that an 
aiionable interest cannot be too 
I'emote ; the decision, howevei*. 
was questioned by Malins, V. O., 


in Stuart v. Voekersll (1869), L. R., 
7 Eq., 363. The correct view was 
taken in In re Edmondson^e Estate 
(1868), L. R., 5 Eq., 389, where it 
was conceded that limitations over 
to tlie survivors of a class who 
must all have been born within a 
life in Ijeiiig were too remote, 
although if all the class had joine<l 
in a conveyance, they could have 
ma<le a good title. See also Bobbs 
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authorities that if an estate be limited to the use of A 
and his heirs, but if B should die without heirs of his 
body, then to the use of C and his heirs, the limitation to 
C and his heirs would be void as tending to a perpetuity, 
although it was possible for C to release or pass his future 
estate, and, with the coneiirreiice of the necessary parties, 
to dispose of the fee-.sirnple before ther(* was a failure of 
issue to B. But the contrary opinion, though now exj)loded, 
has been dee]> rooted so long, that tra(‘e.s of it app(‘ar now 
and then in the judgments of very eminent judges.' 

We may now brietly consider some of the real ex- 
ceptions to the llule against Perpetuities. 

The rule has no aj)plication where land is purchased < Corporation, 
or profiorty is held by a ( \ir[K)ration. As (Jor{)orations, 
however, cannot, in general, hold land without license from 
the Crown, sucli license?, it may he presumed, will be 
withheld, except in cases clearly beneficial to the j)nblic. 

When therefore, corporations and unin(‘or|)orated socie- 
ties for trading and otJier purposes are createcl with 
j)Ovver to hold laud and other pro{)erty i»i perpetuity, such 
property is inalienable, as i?i the case of the land of a rail- 
way company, where tli(*re is no statutory |>ovver to sell,^ 
and the property of literary and scientific institutions.*^ 

can hardly be treated as Kood law. 

• See, for instance, WUham v. 

Vane (ISSii, House of Lords, 

Uhallis, Real Property, 401, 410), 
where Lord Blackburn said : “It 
is not a perpetuity in the sense iu 
which law aims at perpetuities. 

The pei*soii who is entitled to 
receive this amount and the per 
son who has now j^ot the estates 
ill question, can come to an a^^reo 
inent for releasing it. The parties 
eouhi settle the matter in that 
way ; it is no perpetuity.” 

• 8ee Qtieen v. .S'. W Itailway 
Co, (iSoO), 14 Q. B., 1X)*J ; Mu! liner 
V. Midland Railmay Co. (1S70), 11 
Ch, l>. , (ill. See also <4 rant on 
Uurporations, pp. OS 153, 

• 17 and IS Viet. Ch. lPJ,sec. :f0. 


V, Parsons (1854), 2 Sm. & G., 212, 
where Stuart, V. C., himself had 
hold that after a bequest to the 
testator’s grandchildren, a gift 
over, if any one of them died 
under twenty -two, to the survivors 
or survivor, was void, although 
all the grandchildren could have 
made a good title. Similarly, in 
Courtier v. Aram (1855), 21 Beav., 
91, and Garland v. Brovm (18(B), 10 
L. T. N. S., 292, limitations to .sur 
vivors were held too remote, al 
though the clas.s to which the 
survivors belonged could havt^ 
made a good conveyance, and 
must have been iletermincd within 
a life in being. The dictum to tin; 
contrary in Goovh v. Gooeh (1853), 
3 DeG. M. h O., 360 {:i83, ;184), 
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Statutory 

exceptions. 


Custoinfiiy 

oasciuonts. 


Gifts to charities do not ftill within the rule; but a 
perpetuity cannot be cre.itcd in favour of an individual 
under the cloak of an illusory gift to a charity. The dis- 
cussion of the whole subject I reserve for the lecture on 
religious and charitable trusts. 

I’ro[)erty settled upon individuals for memorable 
public services may be, b^^ express legislation, exem]>ted 
from the operation of the rule. The instances which will 
readily oecur to you, are those of the Duke of Marl- 
borougld and the Duke of Wellington**^ in England, and 
Sir Jamsetjee Jejeebhoy® and Sir Dinshaw Manockjee 
Petit ^ in this country. An examination of the policy 
upon which such exceptions are founded, scarcely falls 
within the scope of these lectures.^ 

The only other class of legal rights which appear to 
be real exceptions to the rule against perpetuities and to 
which 1 sluill now draw your attention, is what are known 
as customary casements. As illustrations of this class of 
rights, I may mention that the inhabitants of a village 
as sucli, may have a right of way to a clinrch or to a 
market, or may have a right to dance on a grecui or to 
have games or race horses on speciti(Ml parcels of land.*^ 
You must carefully distinguish such customary rights 
enjoyed by the inhabitants of a particular place, from 
prescrijdive rights acquired l)y particular i)ersons or by 
the owners of s]>ecitic parcels of hind. In ihv case of 
l)rescriptive rights, when a person ae(|ui^‘^ sin. h a l ight, he 
jiessesses a present right which is not attVaUed by Ihe rul(^ 
againsi jX’ipetuifii's and wliich will continue io be (nijoy- 


An to inojiortios lirlU Uy IMnnioi- 
pjil ( ’oi poration^, .sv r- 5 iS: 0 
Will. I V, (’!>• Not*. C, ami /'/v.s/ 

* 8 4 Aiiiie, O. () ; 5 Anno, 

0. a ; i> Anno, O. 4. 

» r>4 Oeo. a, C. Itil. 

* Act XX of 18(30. 

^ Act VI of isoa. 

* For other exceptions, usually 
of very rave occurrence, see Tudor, 
L. Cm 610. 


^ Such < nst.oins liave ))eeu on 
joyed not only l>y persons as in- 
hahitauts of a particular locality, 
hut us nienibers of a particular 
profession, for instance, a custom 
for victuallers to erect booths du- 
ring; a fair or a (aistoiu for fishers 
to dry their nets on shore, has been 
bt4d ^;jood. Sre 7'ffsoit v. Stin'f./t 

(isa 7 ), OA. & K., 7 i 3 , (IsaS) 9 A. 
k E., 400. 
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ed by persons who claim under him. But when a man Ciistotiiary 
has a customary right as an inhabitant of a particular 
place, he ceases to have it as soon as he loses his character 
as an inhabitant; no possessor of the right can trace it to 
any previous possessor, for ho does not take as heir or 
assignee, but acquires a right as an inhabitant ; in other 
words, it is a new right which each owner acquires when 
he becomes an inhabitant and is consequently subject to 
the condition precetlent of his becoming an inhabitant. 

As this contingency may not happen till a remote period, 
such a right may be in violation of the rule agtiinst 
perpetuities. But I cannot find that the question of per[)e- 
tuity has ever been raised with regard to such customary 
rights, and |>ossibly most of them, in l.luory as well as in 
fact, are traceal)l(^ to a time when the first foundations of 
the rule against j)er|)etuities had not yet been laid. But 
although no attcmi)t has been ma<le to bring stujh cusfo- 
mary rights within the [)ale of the rule, the imranvenience 
which might re.sult from such rights ham{)ering the free 
alienation of land, was felt from early times, and it was 
decided that such right.s could arise by custom only when 
they were in the nature of easements and that no pritjUs 
// prendre could have their origin in eiistom.* As an 
illustration -of* such customary rights, I may draw your 
attemtion to the decision of the Hon.se of fjords in tlie ease 
of ^ioodnian v. Mapor of Saltashf' whicli furnishes a 
eurious in.stance of inalienable property. Tli(‘ plaintiff 
chiimetl a ^everal 03^ster fishery and .sued the defendants 
for disturbing it ; th(‘ defendants allege<l and (‘stablisbed 
an immemorial custom fur all free inhabitants of aiieiruit 
tenements in the borough <d* Salt ash to take oysteis at 
certain times. In the ( an muon Pleas Division the custom 
was held to be bad, and this ilecisiou wa.s afiirme«l hj’ the 
Oourt of Aj)peal, but the House of Lords revfu*.<ed the 
decision of tfie OourLs below and .sup|K>rted th(* custom. 

It was held, that the ehiiin of the inhabitants was not to 

* -See Hall on Ooinmons, lo9 197 and 27s- lisO, 

212 ; Williams on Commons, 194 — ® (1S8-), 7 App. Ca.s., 63X 
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(/oodnuin v 
Mat/ar of 
Salimh, 


. a profit a prendre in alieno solo ; that a lawful origin for the 
custom ought to be presumed if reasonably possible, and 
that the presumption which ought to be drawn was, that the 
original grant to the corporation was subject to a trust in 
favour of th(3 free inhabitants. Lord Chancellor Selborne 
distinctly supported the custom as a charitable trust, and 
observed : “ In such a grant there would be all the elements 
ruH'ossary to constitute, what in modern jiirispnfdence, is 
called charitable trust.” “ If I give,” said Lord (vuirns, i?i 
the Wax Chandler^ Case^^ “ an estate to A upon (jondition 
that he shall aj)ply the rents for the benefit of /?, that is a 
gift in trust to all intents and purposes. A gift subject 
to a condition or trust for the benefit ol' the inhabitants 
of a ])arish or town or of any |)articular class of 
such inhabitants, is a charitable trust ; and no chari- 
table trust can lie void on the ground of per|K‘tiiity.”*''' 
Earl (bairns similarly said: A grant of that kind 
would be perfectly legal and perfectly intelligible, and 
there would bo nothing in it which would infringe anv 
principle of law. Such a condition would create that 
which, in the very wide language of our courts, is called 
a charitable, that is to say, a [mblic trust or interest for 
the benefit of the free inluibitants of ancient tenements. 
A trust of that kind would not in any way infringe the 
law or rule against perjietuities, because we know' very 
well that where you have a trust wdiich, if it were for the 
benefit of private individuals or a fliu'tuating body of 
})rivate individuals, would be void on the ground of 
perpetiuty, yet if it creates a charitable, tliat is to say, 
a public interest, it will be free from any obnoxiousness to 
the rule with regard to perpetuities.” 


» (1873), L. 11., 6 H. U, 21. 

• 7 App. Cas., (542. 

• 7 App. Cas. 650. See also the 
speech of Lord W atson at p, 662. 
Of. Thompson v. Shakspear (1860), 
1 DoO., F. & J., 399. 

It may bo poiiitod out tJiat if 
the Crown, in a branch of the 
sea whei-e every one can fish, 
grants a several fishery to a 


borough, with a condition that, 
the inhabitants of a certain place 
can fish also at a time certain, it 
is just as much a grant to those 
inhabitants as it is to the borough, 
and consequently cannot be as- 
sumed as the basis for an iinmerao- 
I’ial custom ; Lord JRivers v. Adams 
(1878), 3 Ex. I)., 361. 



LEOTUUE VI. 

The Rule againj^t PKiiPETHtTiEs ah it afkecth Limita- 
tions TO Classes and LiivuTATiONS to a 8ekip:s. 

I PURPOSE to examine, in this and the next following u. 
lecture, the operation of the Rule against Perpetuities upon 
what are familiarly described as gifts to a class and gifts 
to a series, phrases like many otliers in familiar use whicVi 
you will find it rather difficult accurately to define. The 
subject is of great importance and of frequent occurrence 
in {iractice, but iinfortunatel}^ not altogether free from 
perplexing difficulties. The first and foremost reason for 
this unsatisfactory state of things, must be traced, I think, 
to the fact that until we have an intelligible and practi- 
cally useful definition of what is meant by a “ class/’ 
there must be considerable doubt as to the limits within 
which the rules in this department of our subject, are 
applicable. The .second difficulty which is peculiar to 
this country, owes its origin to the circumstance that in 
the large majority of cases which are not roguliitod by 
the provisions of the statutes, the limits of the Rule 
against Perpetuities are vague and undefined, and the 
application of a rule with such shadowy boundaries to 
cases of gifts to a class, has not unnaturally resulted in 
considerable difference of opinion. The most satistactory 
order of enquiry will, therefore, be, first to examine th(? 
leading principles of the subject under the English law, 
principles which are, \n the main, applicable to cases in 
this country governed by the provisions of the Imiiau 
Succession Act and the Transfer of Pro|)crty Act, and, 
secondly, to discuss how far these prinei|)les are consistent 
with Hindu law and ought to be engrafted uj»on that system. 



Fundamental 
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The fundamental doctrine which lies at the root 
of the whole subject, briefly described is, that the vice 
of remoteness affects a class as a whole, if it may affect 
an unascertained number of its members. To take a 
familiar example, suppose the bequest to be to A for life, 
and, after his decease to such of his. children as shall attain 
twenty-five. To judge of the validity of this disposition, 
remember that under the English law, every future 
interest must be so limited as necessarily to vest or fail 
of effect within twenty-one years after a life or lives in 
being, and, that in the application of the rule, regard 
must be had to possible and not to actual events ; now, it 
is possible that A may have children before the death of 
the testator, but he may also have all his children or 
some of them born just before or after such decease, 
in whom the interest cannot vest within the period 
prescribed by the rule against remoteness ; the bequest, 
therefore, as it may possibly fail in respect of all or 
some of the persons included under the class desciabed 
in the devise, must fail as to every member of the class. 

The rule laid down in the Indian Succession Act, is 
substantially to the same effect ; sec. 102 provides that 
“ if a bequest is made to a class of persons, with regard 
to some of whom it is inoperative by reason of the rules 
in the two last preceding sections,^ or either of them, sucdi 
bequest shall be wholly void.” Two illustrations are 
added : (u) A fund is bequeathed to A for life, and after 
his death to all his children who shall attain the age of 25. 
A survives the testator, and has some children living at 
the. testator’s rleath. Each child of living at the 
iestator's death, must attain the age of 25, if at all, 
within the limits allowed for a bequest. But A may have 
children after the testator’s decease, some of whom may 
not attain the age of 25 until more than eighteen years 
have elapsed after the decease of A, The bequest to yl’.v 
children, therefore, is inoperative, as to any child born 
after the testator’s death ; and as it is giv<‘n to all his 


‘ Of these sec. 101 contains the Kulo against Perpetuity. 
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cliildren as a class, it is not goo<l as to any division of 
that class, but is wholly void. (/>) A fund is bequeathed 
to A for his life, and after his death to />\ C, 71, an<l all 
others, the children of A, who shall attain the age of 25. 

B, C, D are children of A living at the testator’s 
decease. In all other respects, theea.se i.s the same as that 
supposed in illustration (a). The mention of /i, tl, J) 
by nanfe does not prevent tln^ befjuest from being 
regarded as a bequest to a class, and tla^ becjuest is 
wholly void.^ 

The principal difficulty in the applii^ation of the rule 
is, as I have already said, to ascertain what constitutes 
a gil't to a class. Om^ of the most su(n‘essful attem|ds 
to d(‘tin(^ a class, is to 1)<‘ found in a well-known j)assage 
of Jarman on ^Vills ^ which lias been quot(Nl with 
approval in a recent case bed’ore the Hombay High ( hurt 
“ A number of persons are jiopularly said to tbrin 
a class when they can ho designated by some general .Jinnjau. 
name as children, graridcliildrm), nepln^ws : Init in legal 
language, the (jnestion wIkuIkm- a gift is one to a class 
d(‘pends not upon these considerations, hut ujani th(» modi* 
of gilt its^df, r/-., that it is a gift of an aggregaD^ sum 
to a body ol' ]KM'sons uiici‘rlaiii in number al iho iime of 
tlif^ gift, to be as(‘ertaiiied at ti future time, and who are 
all to take in equal or in some other delinite proportions, 
the share of each being d(q>(‘nderit for its amount upon 
the ultim;ite number of persons. Thus a becpiest of £ 1 ,000 
to the children of A, the eldest child to take one moiety, 
the younger children tli<* other moiety, is, in or<l inary 
langnag(‘, a gift to one class of‘ [xn’sons, namely, 
children ; in the legal acceptation of tlie word, it is a 
gift partly to an individual, namely, the eldest child of 
A, and partly to a class, namely, his younger children. 

On the other hand, a gift to A, 77, and C, and the 
cliildren of D, share and share alike, may, legally speaking, 

^ C/, sec. 15 of the Transfer of ^ Per Sarf?ent, 0. in A’W.v//ii« 

Property Act. Nath v. Almaram (1S91), I- L. R,, 

» 1 .Tarman, 2^1*2, 15 Bom., 543 (548). 
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Jfe V. Amile.y. 


be a gift to a class, but yet these persons would not, in the 
ordinaiy accefitation of the term, form a class.” To this, 
I need only add the definition given by Lord Chancellor 
Selbprne in Pearks v. Moseley “ A gift is said to be to 
a class of persons, when it is to all those who shall come 
within a certain category or description defined by a 
general or collective formula, and who, if they take at all, 
are to take one divisible subject, in certain proportionate 
shares ; and the rule is, that the vice of remoteness affects 
the class as a whole, if it may affect an unascertained 
number of its members.” You will see, therefore, that 
where there is a general limitation, a single gift to a class, 
which may, according to the event, vest the estate in one 
within the line of perpetuity or in one without its boundary, 
the devise wholly fails, although, in the actual event, 
there is a person answering the descri|>tion ready to take 
wlio was l)orn within due time. But you must carefully 
distinguish this class of cases from another in which also 
there is said to be a gift to a class, but of an entirely 
different character ; for instance, a bequest to the heir 
male of the body of yl, for the time being, for life, until 
an heir male attains twenty-one and then to such h(n*r 
male absolutely, may be treated as a gift to a class, 
but the essential distinction between the two classes 
of cases is that in the former, the members of the class 
take concurrently the subject matter of the bequest in 
aliquot shares, in the latter, the members of the class 
take successively and finally only of them absolutely, 
never jointly and together. It is clear that the two 
classes of cases are subject to very different principles, 
and you cannot convert a single gift into a series or 
remodel a series of limitations into a single gift. 

The fimdamenhil principle laid down above is well 
illustrated by some of the leading cases on the subject. 
Thus in Jee v, Andley^^ which has been described as one 

» (1880), n App. 714. ham said of this case : The judg 

• (1787), 1 Cox, 324 ; 1. R. R., 46. nient in that case, ever since 

In Dunifitnnon v. Smith (1846), 12 it lias been delivered at the Rolls, 
Cl and F., 546 (631), Lord Broug- has been cited with uniform, and 
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of the cornerstones of the law, there was a bequest of 
£1,000 to M and the issue of her body, and in default 
of such issue the sum to be equally divided between the 
daughters then living of J and his wife. At tlie 
testator’s decease, J and his wife were over seventy^ 
years old, and, they bad four daughters then living, who 
filed a bill to secure the fund ; but Sir Lloyd Kenyon, 

M. R., dismissed it on the ground that the gift might 
take in daughters of J and his wife, born after the tes- 
tator’s death and was too remote. The result could 
hardly have been otherwise, unless, indeed, the (Join t had 
felt itself free to mould the words of the bequest so as to 
split it into two parts, one lawful and the otiuvr un- 
lawful. 

In Leake v. Rohimoa^ whicdi has been frequently cited v. 
both in this country and in Knglan<l, the bequest was 
to A for life, ami after hi>s decease to the children of A 
who being a son, should attain the age of twenty-five, or 
being a daughter, attain that age or be married with 
consent, and in case A should die without issue living at 
the time of his decease, or leaving such, they should all 
die before any of them should attain twenty-five, if sons, 
and if daughters, before tlu^y should attain siudi age, or 
be jnarried as aforesaid, then to the brothers and sisters of 
A, upon their attainment of twenty-five or marriages, 
respectively. In the actual event, five of the brothers 
and sisters of were born beloro the testator’s death, 

and, it was contended, that the lHH[uest, thougli confessedly 
void as to those born afterwards, w^as good as to them ; 
but Sir W. R. Grant, M. R., overruled this contention, 
and held that the bequest failed in its entirety, ol)serving : 

The becjuests in (juestion are not mad(i to individuals, but 
to classes, and what 1 have to determine is, whether the 
class can take. 1 must make a new will for the testator, 
if I split into portions his general V)equest to the class, 

I may venture to way, universal Shelley’s case.” 

aeprobatioD, and really it is as * (1H17), 2 IVIer., 36H, 10 It. R. 

much established as law, as 108. 
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iuhI say, that boeanso the rule of law forbids his intention 
from operating in favour of the whole class, I will make 
his be(jnosts what he never intended them to be, namel3% 
a series of particular legacies to particular individuals, 
or what he had as little in his contemplation, distinct 
bequests, in each instance, to two different classes, namely, 
to grandchildren living at his death, and to grand- 
children born after his death/’ And the principfe of the 
ruh was similarly stated l)y Baron llolfe^ when he said : 

The reason why a gift to a class is void when it may 
embrace some objects too remote, is this : there is no 
intention to give to any number short of the class, and, 
therefore, if the prescribed limit may be transgressed 
before tlio class is filled u]>, the whole gilt fails, because 
it dois not necessarily take effect within the pres(*ribed 
period.” 

JWttr Y. Fox. Similarly in Por/cr v. Fo,r-t\xe bequest was to 

the nephew of the testator, and to the grandchildren of 
the testator to be distributed eqmilly as A and the grand- 
children sboubi reach twenty-fiv(^ ; lien% no doul)t, /I, if 
be ev(‘r reached twenty-tlv(% must have done so within a 
lil‘e in l)eing, namely, bis own life, but be might never 
have reached tw(‘nty-five to attain the status of a meinher 
of the class ; and, even if ho di<l, bis share could not be 
determin<*d till all the gnuidchildren born before he 
reached twenty-live, thcmse1v(\s readied twenty-five or 
died, an event wliidi might happen more than tvvmity-one 
years after the ih'atb of all the persons alive at the deatli 
of the testator. The gift to A, as well as that to the 
graiul-ebildren, was consequently void, and, it was so helvl 
by Vice-Chancellor Shadwdl. You will see, therefore, 
that when the testator has combined with a remote class, 
a, living person in such a manner as to eonstitute liiin a 


* Dungannon v. Snilth^ 12 Ul. 
anti F., 57o. 

• (1834), 6 Sim., 485. See this case 
criticised, apparently without just 
reason, by Stuart, V.C., in Jam^s 


V. Wgtiford (1852), 1 Sin. & O, 40 
(57) ; see also In re Mar inn {1891]; 
3 Ch., 197. See also Webster v. 
Bodiiington (1858), 20 Beav., 128. 
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member of the class, the gift to him. cannot be distin- 
guished from, and therefore shares the fate of the other 
gifts with which it stands blended and associated ; you 
cannot, within the period allowed by the rule, ascertain 
the vshare which such a person is entitled to take as a 
member of the class to whicli he belongs, not by reason of 
his description as such, but by reason of iho mode and 
conditions of the gift. 

The 'whole subject of gifts to a class came up for Kini/shuvif. 
consideration in a recent casc^ before the Court of Appeal 
in England which was ultimately taken to the House of 
Lords. Ill that case the testator gave projiorty in trust for 
Ins wile (who survived him) for life, and after lier death 
I'or Ids niece A and the children of his sister li who 
should attain twenty-one, e<pialh'. At the date of the 
will there were living A ami live ehildrcv: of ./>, but A 
died in th(i life-time of the testator. At the d(^ath of the 
tenant for life, live children of /> were still living and 
had all attained twenty-one. In the Court of first in- 
stance, North, J., held that the eas(‘s upon the point won^ 
irreconcilable, and upon a construction of the will, came 
to the eonclusion that the bequest to .1 and th(5 chiMren 
of B was not a gii't to a class of which A was a. nunnher, 
and that, consequently, the share given to .1 had lapsed by 
reason of tier diaith in the life-time of the testator and 
had fallen into the residuary estate. The Court of 
Appear-^ reversed this d(H*ision, and lield that the gilt was 
a gift to a class, and that, consecjiumtly, the death of .1 in 
the life-time^ of the testator liad not caused a. Iaps(i ol‘ her * 
share, but the whole git't |;asse<l to tlie fiv<‘ children as 
the members of tlie class surviving at the period of 
distribution. Two of tlio learned dudges <lecliiied to lay 
down any broad |)roj)OsiLion of law, while, on the otlau* 
hand, Uoiner, L. J., went on to say, that “a gilt: hy will 
to a class pro[)er]y so called and a named individual such 
as A ecjuallv, so that the t(‘stator contemplates .1 taking 

' Kutf/s!ritrff V. WaUf.r (iSUa) « Ijoi il lautlli y, 1\1, H., Sir i\ 

2 Oil,, ‘U 4 ; (tool) C’ns., 1S7. II. :iu<( Uoiiier, |j. J. 

M, LV 10 
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the same share that' each member of the class will take, 
is primd facie a gift to a class.” ^ The case was then 
taken to the House of Lords, which affirmed the decision 
of the Court of Appeal. Lord Chancellor Halsbury 
declined to deal with any abstract proposition of law, 
but held that the bequest, although not in terms to a 
class, was in favour of persons who fulfilled the conditions 
of a class. Lord Davey, however, while agreeing with 
the conclusions of the Court of Appeal, held that the pro- 
positions laid down by Romer, L. J.,^ were not consistent 
either with authority or principle. The whole matter 
was put by the noble Lord so forcibly that I shall place 
before you a passage from his speech : 

Prhnci faeie^ a class gift is a gift to a class, consist- 
ing of persons who are included and comprehended under 
some general description and bear a certain relation to the 
testator ; that definition is in accordance with that given 
by Lord Selboriie in Pearlcs v. Moseleif and by Lord 
Hatherley, then Wood, V. C., in In re Chaplin' s Trusts 
But it may be nevertheless a class, because some of the in- 
dividuals of the class are named. For example, if a gift is 
made, ‘‘ to all my nephews and nieces including A,” or if 


' “ When a testator j^ives pro- 
perty -Y to .^1 and a class of persons 
— say th(3 children of Ji—iii equal 
shares, he intends that the whole 
of A' shall pass by his j^ift, if any 
one of the children of B survive 
him, even although -.4 does not. 

, Clearly if A survived and none of 
the children of B survived so as 
to share, then A couhl hike the 
whole, for ..4 would either have to 
take the whole or nothing, unless 
indeed it could be said, that 
yon are to look at the number of 
the children of B living at the 
date of the will, and say there is 
an intestacy . as to the share of 
each child dying between the date 
of the will and the testator’s 
death ; but that to my mind is 
clearly an untenable proposition. 


If then the testator intended A 
should take the whole if none of 
the children of B survived him to 
share, I think also he intemled the 
children of B to take the whole if 
.1 did not survive so as to share. 
Generally, when the testator gives 
property to bo shared at a parti- 
cular period, equally between a 
class properly so called and an 
individual or individual, the 
testJitori;r«itd/nr/'<?inu8t be taken 
to mean, that you are to see 
which part- of that aggregatetl 
body is to share in that property 
at the time it conics for distri- 
bution, and that such a gift is 
really.a gift to a class,” per Konicr, 
L. J. (1899), 2 Oil., 318. 

» (188d) 5 App. Cas., 714. 

® (18(53) 33 L. J., Ch., 183. 
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a gift is made “ to C and all other my nephews and 
nieces/’ each of those would bo a class gift. Stanhopi-' s 
/iase^ is an example : there the gift was to four named 
daughters and all his after-born daughters, and that 
was rightly, as 1 think, held to be a class gift. To 
the same effect is a case before Chitt^", J., In re Jackson^ 
where the gift was to five named individuals and all his 
other sons and daughters who should be born afterwards 
and attain the age of twenty-one jears. Ohitty, J., held 
that, that was a class gift, although the condition of 
attaining the age of twenty-one years was imposed uj)oii 
the other children and not upon those who were nameii ; 
he came to this conclusion uj)Oii the ground that it 
appeared from the evidence that those who were named 
had already attained the age of twenty-one years. Tlune 
may also be a composite class, such as, for instaine, 
children of A and children ol' li : that would be a good 
class. On the other hand, a gift to A ami all the childiam 
of B is prima facie not a class gift, and 1 think that has 
been so decided and rigidly decided in the case of hi re 
CkapUn' s Trust and also in a case before Sir George 
Jessel.^ There was in that case a direction ‘‘ to divide 
equally amongst all the children of R, 11^., the child of 
IK. IK. and />., his wife, and IK., the widow of »/. IK. 
share and share alike /’ it was held that this was not a 
gift to a class and that the share lapsed. 1 think those 
cases were rightly decided, and 1 do not agree witli tlie 
proposition laid down hy Koiner, Jj. J.; that is cordrarv 
to the established authorities and to the principles 
applicable to this brunch of the law. But it is perfectly 
plain that a gift in the form which I have meniioned 
may he a class gift, if there is to be found in the will a 
context which will show that the testator intended it to 
be a class gift, although expressed in the form of a gilt 


• (1859) 27Beav.,201. IVuhon v. AUer \Y. 

» (lH8;h 25 Ch. D., 162. H-. 480 ; 44 L. T. N. S., 240. 

^ (186:4) m L. J., Ch., 183. 
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Interest nnist 
vest ivt the 
«aine tiiiio. 


Time of 
deter mi nation 
of r:lmro. 


to an iiifliviclual and the cLildren ot‘ vld These criticisms 
of Lord Davey upon the pro{>osition of law embodied in 
the judgment of Lord Justice llomer furnishes ample 
illustration of the condition of this branch of the law, 
although eixiinent lawyers may not be agreed as to the' 
«\\.tent to which the authorities are ‘‘ in inextricable con- 
fusion or contradictory or comjdicated/’ ^ 

I ought to draw your attention to a test wliich you 
\Nill sometimes find useful in tlu^ determination of the 
<]uestion, whether a particular bequest is a gift to a class. 
You may take it as a principle well established in this 
tirancli of the law, that in tlie case of a gift to a class 
properly so called, all the interests of the members of 
the (;lass must vest in interest at the same time. To 
fake one illustration, if there is a gift to A for lile and 
afterwards to IJ and the children of (\ the class must 
vest in interest ad the death of tlu^ t(‘stator, although it is 
capable of enlargement by the birth of subse<iuent, 
children of C during the lile-tinu^ of the tenant for life. 
Again, if there Ik* a gift to .1 fur life and at his death, to 
be equally divided between his surviving children and the 
testator's niece //, only iliosc cliiklren, wlio survived the 
tenant for life, would take, whereas tlie interest of It 
would boconio vested at tiie d(*alli of tlie testator. The 
interest, theiadore, of the different })ersons woiihl not 
vest at the same time and conse(jU(Milly there is no gift to 
a class." 

AVc may next consider a class of cases in wliich tlie 
hcijuest is of the typical form, to the cliildrcn of A who 
lutain twenty-one, and the sons who attain twenty-one of 


^ .Sec Asjttnal v. Dtrrhirorlh 
.T!) lieav'., where fciiere 
a jA'ift unto and equally 
:imnn<;st the testators’ no)»hcw .1 
ami the children of his sister fi as 
tenants in common : l.or<l llomill> 
held that , that was a to a class. 
S 4 also Drakrj'ord v. Dral f/ord 
(1S68), ria Beav., 4:^. Cf. Cfarh^^ 
V. Phdll)js (185:}), 17 Jur., SSti ; /n 


/V .s>;//,r(lSSI), IS Ch. !>., (il4 r 
S/unn V. Alartidthon (184,:}), 4 Dr. 

\V. , 4.'U ; h) rf} Ft^afJu'r stamp's 

Tnfsfs (iss!>). ee Ch. IX. in. 

® St“‘ Drakeford v. Dr ah fjord 
i iso:}), ;},*} IJeav., 4 .'} ( 4 S), )mr .Loi'd 
Uomilly. IM. K. ; set’ also Kiinjshurf/ 
V. (U)0l). App. Cas., 1S7 

(UU), pn' Lord Davey. 
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such of the children of A us die under twenty-one, i>er 
.stirpes'^ Here we have a gift to a class composed of 
children and grand-children of A who attain twenty-one. 

The maximum number of shares is determined at the 

death of as the grand-children take only their respective 

father’s share ; but it would be erroneous to infer from 

this that the bequest is good ; for the minimum number 

of sharei^ cannot be det(Manined till the grand-children 

have attained twenty-one, and this may evidently happen 

beyond the limits prescribed by the rule, as for instance. 

if one of A^s children is under age at the death of A. 

and suhsequently dies a minor, leaving an inlant son ; 

the whole bequest, therefore, is void.* The principle was 

fully examined b}' Sir (Jeorge Jessel, M. II., in a recent 

case,*^ where the testator gave his estate to trustees uj)on //aA- v. //ct/r. 

trust for his wife daring widowhood, and after her death 

or marriage for bis children then living, and the issue of 


* Par Lord Uoniilly, M. i’., in 
Seaman Wood (18r>(i), ISeav., 
TiOl. 

» Hah V. Hala (1S7()), a Oli. 1)., 
ai.S. *Sir (Jeorfifo JesHoI declined 
to follow tin; decision of Mai ins, 
V. (\, in In ra .'1/o.sv,7r//*,s' Trust a 
(1870), L. K., 11. Kq., 41M), in pre- 
iorence to that of the Oourt of 
Appeal in SmitU v. SmiUi (1870), 

L. 11., T) Ch. Ap., The 

ssions of tlie will vvhi(*h was consi- 
(leivd hy Malins, V. C., in Ite 
M<^satelf's Trusts (L. U., 11 K(|., 
400) aji.ain came up for considera 
tion before Sir (4eorge Jessel, 

M. U., in Moseley's 'Trusts (11 
Oh. I)., ooo) and In; hehl, as he 
had held hefoi’e in Hide v. Hale 
.{;? Ch. D., 6ia), that the to 
the jii’and-childrcn could not be 
separated. from that to the <;hild' 
ren and that the whole was bad. 
The case was cari*iefl before the 
Court of Appeal, where Lord Jus- 
tices James, Ba^^^ally and Brain- 
M'ell hehl themselves liournl hy 
Smith V. Smith K., o Ch. A p., .’{42) 


and conscMpiently alHrmefl the<lc< i 
sion of the Ma.ster of Koll.s, Each 
of the learned Jiid^jes liowover cv- 
])re.ssed his disapproval of -S’m//// \ . 
smith {Ij, K., 5 0h. Ap., J42) and 
stated his entire agreement with 
the reason in<; by which Malins, 
V. C., arriveil at his cr)nclusior) in 
Mosehys Trusts (L.K.,1 1 Eq., 100). 
The case was then taken on ap 
peal to the House of Lords [Pi urks 
V. Moseley, 1880, o Ajif). (kis. TIL. 
Lords Selbfn-ne, I\mzaTice, Bho k 
burn and WaJ.son atMrmed Mn' <le 
cision of tlie Court of Appeal and 
expressed their surprise that the 
Judges of tlie Court of Apjtcjil 
should Inivo expressed their own 
<le(*ision to be wroiifc without, :;s 
si^iiirij; any reasons. The Hons*' of 
Lords further held, that tlie i)«tiTit 
was really deeide<l in the < aso of 
l^eaka v. Hohinson, ainl that no 
autliority, less than the Le;;i.sia 
tnro, cmild alter it. See also 
Webster V. Parr (18JS), 20 IWv., 
230; JUiyht Hart noil ms\), 11) 

Ch. !>., 294. 
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imy cliild then dead, such issue to take their parent’s share 
equally, the shares of the male children or grand-children 
to be vested at twenty-four, and of the females to be 
settled as mentioned in the will. The testator was survived 
by his widow and children, all of whom had attained the 
age of twenty-four except a daughter. The whole of 
the gift after the life interest of the widow was held void 
for remoteness, and the Master of the Rolls observed : 

A t the death of the testator, the widow was alive and 
she had children. No human being could tell at the death 
of the testator how many of such children would die in 
the lifetime or before the second mnrriago of the widow, 
nor whether any mull child so dying would leave sons or 
not, and if ihe cliild so dying hd't sons, whether or not 
tliey would attain the age of twenty-four years. The 
result miglit be that a child might die in the lif'etime 
of the widow or before her second marriage, leaving a 
son under the age of one year, the widow might then 
<lie or marry, and such son might not attain twenty-four 
yeais of ago within the legal jundod ; and, consequently, 
you could not witliin that period ascertain the class to 
for that is the important point. The class you could 
ascertain in one sense ; you could say that at the death of 
ilu' wddow the class could not exceed a given number, 
that is to say, it could not exceed all the children then 
living and all thos(^ wdio died in her lifetime leaving 
children ; and you could say at the testator’s decease that 
in no case could the whole class to take cxcee<l the wliole 
number of the iestator’s children, because graml-childreu 
would only come in tlie place of cljildren. In that sense, 
the class is ascertainable, but in tdio otlier sense it is not. 
You couKI not tell bow few there would be to take. Yoti 
might have a division according to the number of chil- 
dren ; tlien a child miglit die leaving a son who might 
attain twenty-four after the legal |)eriod, and then that 
share ouglit to come back to the others if yon could divide 
it; but you could not. It must remain absolutely uu- 
eertain what share each child would take until it was 
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ascertained whether the grand-childreii attained twenty- 
four or not. The shares were not necessarily ascertain- 
able at the death of the tenant for life, for you could not 
find out what share each child would take, although j^ou 
could find out that each child must at least have a certain 
share. That being the state of the law, could you sever 
the shares, that is, could you sa}^ I will give to each child 
his niiiiMiuim share, and, only declare so much to be void 
for remoteness as he may possibly take beyond the legal 
period ? Then again you would have to wait for the period 
of distribution to find out the share, unless you took the 
minimiiin share to be determined by the number of shares 
at the testator’s death, in which case yon would have a 
minimum share in the sense that a son who had then 
attained twenty-four must take that amount at all events, 
although he might be entitled to more. As I understand 
it, Leake v. Rohiason and the whole of that class of cases 
negative the possibility of doing so. You must ascertain 
the whole share in order to got out of the decisions. 
According to the other mode of dealing, the mininuim 
share might ho given to each child who answeroil the 
description at the testator’s deatli, leaving the law as to 
remoteness to take effect as regards the (Hff(n*enee between 
the maximum and the minimum share ; but that is not the 
rule laid dowTi by this Coui’t, which has held the whole gift 
void unless you can ascertain the shares within the period/’ 

This view of the law, so lucidly sot forth, was approved 
l)y the House of .Lords in Fearks v. Mosetei/^^ wlierc^ 
the bequest was, in substance, to the children of A wlio sM.Z'hx 
shall athiin the age of twenty-ono, and the issue such 
of them as shall die under that age, leaving lawful issue 
at their tlecease, which issue shall afterwards attain the 
age of twenty-one or die under that age leaving issue, 
the issue of the deceased (diildreri to take by wfiy of sub- 
stitution the shares of their resj)ective parents. It was 
held that the entire bequest was void for remoteness, 
and that parts of it could not he sevcu'etl, so as to 

^ (1880) r> App. Cas., 711. 
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entitle us to treat one portion as good, though the other 
was bad.^ Lord Penzance pointed out that in Dungannon 
V. Smith the House of Lords had, in effect, adopted the 
principle that where a testator has made a general bequest 
embracing a large number of possible objects, the Court 
cannot mould it so as to say that it is divisible into two 
dasses, one embracing the lawful and the other the 
unlawful objects of his bounty. 

If, however, there is an unfettered gift to a class which 
does not offend against the rule, followed by what is 
called an independent substitutionary clause which is 
affected by the vice of remoteness, the original gift is 
good, and the substitution bad. To take one instance, 
the bequest in Goodier v. Johnson^ was to the children of 
the testator’s unmarried son and daughter, and the issue 
of such of the cliildren as should die before the deatli 
of the son, daughter, and the son’s future wife. The gift 
over to the issue was bad, as it was not to take efloct until 
the death of the son’s widow who might not have been 
born in the testator’s life-time, and, if the bequest was 
taken to be to a class, it failed in its entirety. The 
Court of Ap})eal, however, construed the gift to the issue 
as an independent substitutionary gift and held that 
the right to the property was in all the children, 
and not merely in such of tliejii as might survive 
the son’s widow, and the issue of those that jnight 
have died earlier ; in other words, that all the children 
had vested interests, which, upon the death of any of them 
without issue, would pass to his representatives. Conse- 
quently, though the gift over was void I’or remoteness, 
the original gift remained unaffected. It must be 
confessed, however, that the language of bequests bas 
sometimes been twisted to bring it within this excep- 
tion, from a natural desire to carry out as far as possible 
tbe intention of settlors and testators ; indeed, in the 
very case we have been considering, Sir George Jessel 


» (1846) 12 Cl. & F., 546. 
» (1881) 18 Cl). D., 441. 
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admitted that the language used was not appropriate to a 
clause of substitution.^ 

I have just pointed out to you that to the primary rule Gift of a fanvi 
that where there is a gift to a class, any member o'f which 
may have to be ascertained beyond the limits of perpe- 
tuity, the whole gift is void, we have the exception that 
where a part of this gift is by way of substitution, the 
gift to the original class is good, although the substitu- 
tional gift may be void for remoteness. I ought to 
draw your attention to another well-marked exception, 
founded on the distinction between gift of a fund 
to a class and gift of a sum to each member of a 

* See for instance Paclter v. dosoendant, of a cliiltl by and out, 

Seott (1864, 3;^ Beav,, 511), whicli of their shares for their advanco- 
seems rather difticult to support. ment, and directed, if the niece 

In that case, a tesUitrix had sliould die l>efore t)ie shares >vt're 

bequeathed her personal property payaible, that the trustees slionhl 

in trust when and as the child aipply the income towards the 

or children of her niece should maintenance of the per.sons ro* 

severally ixttain twenty^one years, spectively who mi^lit tlaen l>e 

to pay and divi<le it equally bo- presumptively entitled tliercto. 
tweor. them and the child or child- Lonl Romilly said: “ 1 should 

ren of such of them (if any) as be strikiiio* words out (» 1 ‘ this 

iriij^ht die umler twenty-one years, will, if I held, that the pay- 

but so as nevertheless, that the ment or the division (‘ould be 
child or the children collectively postponed until th«‘, cliihlren of a. 
of any deceased ehihl, on their deceased child of the niece attain 
severally attaininj? twenty-one tw'cnty-oiie, for the attaitnnent l»y 
years, slionld take between them ^ child of the niece of the a^e of 

equally such share only as his, her, twenty -one, is stated to be the 

or tlieir parent wonhl have period at whicli the jj:ift is to talo; 

taken if livinj,^ ; the will fui-thcr etfe( 5 t.” It was apr)arenlly over 

■(lirected tliat so loiif? as .* 1113 ’ child looke<l that all the children of the 

or children of the niece, or any niece mij^ht have tiled under 

tlescendarit of .such child or chib twenty-oiie, ami in tliat event a 

dren, should be under twtmty one division couhl not be ttiade, unt il 

years, atid the niece shouM be at least some one ^ian<l (•liiJ<l 

livin«?, the income arising- from the reached twenty-one, wliieli ndj^ht 

share or shares to which such child be beyond the limits fixed by the 

or children or descendants thereof rule af^ainst perpetuities, ,sv,f also 

should be presumptively entitled, Spmkman v. Speaktunn (bSib;, 

should bo paid to the ni(‘ce to be 8 Hare, ISO ; Tdfjlor v. Frohhher 

applied by her to tlieir rnainte- (IHod), 5 DeO. & Sm., 101 ; Oitorh 

nance; the testatrix further \.<fOovJi (1853), 3 DeG. M. & G., 

authorised the trustees to jidvance ; Jiuldwia v. Jtodf/f'r.s (1853), 3 

any sura not exceeding £100 for DeG. M. & G., 649. Cf. Snitdlnihl 
oaeh such child or descendant or v. Nadhurnt (1901), 2 Cli., 33S. 
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class ; thus, where particular sums are given to each 
of the members of a class, the gift is good as to 
those members who are within the limits of perpetuity, 
as the amount of the gift to any one is not affected 
by the existence or non-existence of the otliers. Thus, 
h\ Storrs v. Benhow^^ the bequest was of £500 to each 
child that might be born to either of the children of either 
of the brothers ” of the testator, to be paid to each at 
twenty-one ; Lord Chancellor Cranworth held that this 
was not in reality a becpiest to a class within the meaning 
of the rule in Lmke v. Rohlnson^^ but rather a bequest 
to such individuals as might at the testator’s death answer 
a particular description ; the gift was good, therefore, 
as to the cliildren of the nephews who were in existence 
at the (loath of tlie testator, and bad as to all cliildren 
born after bis death.^ Again, even if the amount 
payabl(^ to each legatee depends upon the number of 
legatc(is, the gifts are treated as independent if such 
number must of necessity be finally decided within the 
limits of tlie rule ; thus, if the bequest is of a fund to be 
divided into as many shares as there are children of A 
surviving him, one share to be paid to each child for 
life, and in»on his deatii to his children, such of these 
as were not born at the testator’s death take nothing, but 
ihe children of those children of A wlio were bora in. 


* (I83;i) D(?(l. M. & G,, 300 ; 22 

L. J. Oh., 82.3. 

2 (1817) 2 Mer., 30.3. 

" 3Mie Hiinuj view had been sub- 
stantially taken in 1844 by Vire- 
CJuiucellor Kiuj;ht Bruce in 
Jioiigfifon. V. Jhiughton, as appears 
from th(i OetM-eo in the cause set 
out in 1 11. L. C., 414. Tn re 
iMirhaers I'rnfifs (1877), 46 L. J. 
Oh., 6,31, ami lUrrkfort v. Hai/ (1879), 
1 1 (at. 1)., 045. in which a contrary 
view ha<l been taken were dissent 
ed from in Herlteri v. Webster 
(1880), 15 Ch. I)., 610. ^ceKrisha- 
nnth V. Almaram (1801), 1. Li. H., 


13 Bom., 34.3, where the benefit 
whicli each member of the class 
was to take, was residence in 
the family bouse ; Sargent, O. J., 
held that the honcfit which 
each member of the class was 
to take was in no w'ay depen- 
dent on the nutuber of the class, 
that each ha<l a distinct and in- 
dependent right of reshlenoe, and 
that the members of the class who 
wore in existence at the death of 
the testator, were entitled to share 
in the benetit conferred on the 
class. 
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the testator’s life-time will take the share in which their 
parent had a life interest.^ 

As I have already mentioned to you, considerable Ditnculty of 
difficulty may v^ometimes be felt in deciding whether 
a particular gift is a gift to a class within the meaning 
of the rule. There are cases in the books which are not 
easily intelligible, and as the question is mainly one of 
construction of the bequest in each individual case, 
no useful purpose would be served if 1 presented 
you with a digest of the decisions on the point. 

I would only repeat and I would ask 3^11 never to forget 
that for the ]>iir[>osos of this rule, a class is constituted 
not with reference to what is the natural class, but with 
reference to wliat is the gift, that is, to whom the gift is 
made of a se[)arate independent propcrt3^ To take a 
very strong case, sup|)Ose tlie gift to bo to d, li and 
tlio children of G, all strangers to tli(‘ iainily of the 
testator, and no blood relationslup or any sort of con- 
nexion whate ver l)etw(3en ^1, B and C ; (*l(»arly /I, and 
the children oi' (! do not form a natural class, hut ihe}^ 
constitute a legal class, a class to whom the giff is made 
and who are taken into consideration as a class in dealing 
witli that gift.- When 3'0ii liave settled upon a cronstrnc- 
tion of the disj)0,'^ition tliat the IxMjuest is to a class in 
the legal sense, voii must next determine whether the class 
may or may iiot bo finall}’’ ascertained witliiii the limits 
of per])etuity ; if it ma}^ l)e so as(?ertaincd, ilu* gift is 
g/(jod, if not the wliole gift is void. Hero, again, you niay 
liave to take note of well-settled canons of construction ; 
for exam|)ie, when a will contains an immediate gift, to 


* ^rrif/ifh V. Pownull la 

Sim., :m. 

•The case ^\l^i(•h may l^e inosi 
usefully cjonsiilted is Ana/)ffinf/ v. 

TitmlitiS'nt (isr»."»). Ml |j. J., Ch., M, 
whore the earlier niiihoritios were 
reviewod i>y Vic(‘ C)ia!ie<‘llor Kind- 
erslcy. Tlie case of (* rf'fimmtofi 
V. llohftrfs 1’) Ileav, , 92, lias 

boon much diseussed, and is not 
easy to reconcile with driJJUtt v. 


Powuan (1H4:1). IM .Sim,, M9M ; tlic 
decision has bet-n attempted to b (3 
supported by W^oofl, V. C., in 
Cafttin V. hroirn (ISoM), 11 Haro, 
M72, by Kimicr.sley, V. C., in 
V. TimtUnnon (ISbo), 
Ml Ij. J. Ch., M, and by Sir Jobn 
Honiilly, AI. It., in ftWAV^rr v. 
JMfihi\ftoHy oaeli on a <lifforent 
ground. *SV/.' I Jarman, 2M0 ; 
Marsdon, 28 >. 
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the children of living person and nothing more, 
and there are children living at the death of the 
testator, they alone take^ ; if, however, the period of 
distribution is postponed, say by the intervention of a 
life estate, the gift will ap})ly not only to children living 
at the death of the testator, but will also take in after- 
born children who are alive at the time of distribution,^ 
Thus, if the bequest be to such of the grand-children 
of the testator us reach twenty-five, and, if one or more 
of them have reached that ago at the death of the testator, 
the first of these canons of construction shows that the 
class is closed and the devise is not too remote ; ® if, 
on the other hand, in the very same case, the gift to the 
grand-children had b(^en preceded by a life estate, the rule 
in Leahe v. Rohhison^ would obviously have been 
applicable/' 

Mr. Marsden has made a very useful summary of the 
oases in which tlio question of remoteness lias arisen in 
connection with limitations to classes ; I reproduce the 
list here with additions, showing the constitution of the 
class, the period at which it was ascertained, and its 
legal operation. 

In the following cases the class has been htdd too 
remote and the limitation void. 

(1) Gift to the children of ^1, a spinster, living 
when a daughter of A first attains tvventy-fonr.® 

(2) (xift to the children of /I, a spinster, living at 
the death of the survivor of A and her future husband,^ 


• Sinfjleton v, (TiflMrf. (17S4), 1 

Co\,, GS ; v. /VttW'v'*' (l7Sa), 

*2 C/ 0 \., ; Iktvhhiin w Intlkis 

(KSOS), 14 Vcs., OT). 

• In re EmmeVti Kstale (1S79), 
13 Ch. 1)., 484. 

« rivkni V. Mathews (1S7S), 10 
(’ll. 1>., *204. It must bo iciimu- 
bored, however, that the bequesst 
cannot take etftot irartially or by 
ini^talments «o aa to be valid as 
to that mininium anumiit or share 


to which every {;ran(I chihl, 
attaining; the specified aj'e, must, 
at all events, he entitled, and void 
for remoteness as to anyth injjf 
aeeruing by survivorship. 

(1817) 2 Mcr„ 363. 

» Cf. Willuims V. Teale (1847), 
G Hare, 239. 

« Dodd V. Wake (1837), 8 8im., 
61^ 

’ Lett V. EawJall (18on), 3 8ni. 
& G., S3. 
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(S) Gift to the brothers and sisters of A (who took Void limit a 
a life interest) upon their respective!}^ attaining twenty- 
five, or being sisters, marrying.^ 

(4) Gift to the testator’s next of kin at the time of 
failuroi of children of unborn children of A,^ 

(5) Gift to the children of A living when the youngest 
attains twenty-five and the issue of children of A then 
dead.^ 

(h) To the children of A who attained twenty-one 
and the sons who attain twenty-one of such of the 
(‘hildreu of A as die under twenty-one /vo* sfirpc\<A 

(7) Gift to tlie testator's grand-children at (that is 
such of them as attain) twenty-one/' 

(8) Gift to such of tlie four indiv idiials /I, /?, 

I) as shall bo^ living at the deatli of tlie survivor of the 
testator's daughter and her future liiishand, and the chil- 
dren per .<tirpes who survive their parent of such of th<^ 
four as shall then 1)(‘ dead/’ 

(/.)) Gift to A JJ and all otlier, the present and iiiture 
childrcui of C living at C\x death who aftain tw(‘nty-one 
or marry and tin* eliildren. who attain twcuity-oiw^ or 
many, oi' such of them as di(^ in < liff*, per ,<<f/rpesj 

(lO) (rift to tlie testator's grand-children living at 
tlie death of the survivoi’ of tlaar |)ar(mts.^ 

(M) Gilt to the cliildren of A aUuining twenty- 
one and tlie issue attaining tvventy-om^ or dying undm' 
that age, leaving issue of cliildren <)1‘ A ilying under 
t weiitv-one per slIrpesA 

(12) Gift to the issue of any juesent or future 
cliihl of vl who should die leaving Issu<^ and the SMrvi\ ing 


'• Lf'iika V. JU/lihtsitu (ISIT), 

® n t ih- V. / V'//* ( 1 sr)S ), 27 ) ] M/; t, \ , ’.v.Vt, 
’* firitil V . ( IS-IU), 21 

I7S. 

Si>inuti n V. 22 

Uo.iv., .">111. 

* Cytynu l, w LH)}ih M \\ 

A t\ Kx., r)(M. 


^ In rr Mr rrtrk's flSfi(i), 

II It.. 1 KH..OJI. 

’ IVth.'f/yj' V. Jifnh! i 

-0 lieav.» rJS. 

^ Jinrhaiirr n v. H\t$’ritsO}t (IStjl), 

I .1. k fl,, OOJ. 

^ Pearls- V. ISfoseftn (tSSO), ') 

A|>. Can., 7M. 
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Void limita- children of A upon the death of any such child of A 
without leaving issue.^ 

(13) Gift to grand-children of A living at the death 
of such of the present or future children of A as should 
die last.*'^ 

(14) Gift to A and a remote class as tenants in 
common.® 

(15) Gift to the children of a bachelor living 
at the death of bis eldest son and the children per stirpea 
of such of the children of A as are then dead.^ 

(1C) Gift to a dags to be ascertained 50 years after 
the testator’s death, consisting of children of the testator, 
their children and remoter issue.® 

(17) Gift to children of A who attain twenty-five 
or being daughters marry.® 

(18) Gift to the daughters of A and B Ids wife 
living at the failure of C's issue.'^ 

(10) Gift to the next of kin of the testator to 
ascertained at the death of his surviving grand-child.® 

(20) Gift to such of the testator’s child reii as should 
be living at the death of a child of the testator or failure 
of such clnld’s issue, which should last hapjien, in the life- 
time of any husband or wife of the child and the issue 
{per slirites) of such of the testator’s children as should be 
then dead.® 

(21) Gift to the children attaining twenty-two, 
twenty-three,^’ twenty-four,’* twenty-five,’® of A or of 
the testator’s sons or daughters. 


* O’ooch V, Oooch (1851), 14 
Bcav., 505. 

* Oooch V. Ooof'h (1851), 14 Beav., 
505. 

» Parler v. /W'(1831), OSiin., 485, 

* Stuart V. Cockerell (1870), L, 
U., 5 Cli. Ap., 713. 

* Speakman v. Spmkman (1340), 
8 Haro, 180. 

* OrilHth w Blunt (1841), 4Bcav., 
24S. 

’ Jee V. Auiiley (1787), 1 Cox, .‘{24. 

* flu yes V. Hayes (1828), 4 Huss., 
311. 


^ Hodson V. Ball (1845), 14 Sim., 
558. 

Vawdry v. Oeddes (18:10), 1 
Ku8s. & My., 203; Thomas v, 
Wilber/orcft (1S02), .31 Beav., 299. 

“ Bull V. Prilchard (1820), 1 
Russ, 213. 

Nemmin v. New man (1839), 10 
Sim., 51. In re, Blakemore's Settle- 
ment (1855), 20 Beav., 214. 

»• Judd V. Judd (1830), 3 Sim., 
525 ; Ring v. Hurdwick (1810), 2 
Beav., ^2^hanre v. Chance (185.3), 
16 Beav., 572 ; Rotcland v. l^awney 
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(22) (Jift to A for life and after hi^ death to hh Hmita 
descendants bearing a specified name for 

(23) Gift to the children of A who attain twenty- 
five except X, Y and 

(24) Gift to the testator’s children living, and the 
issue of such as should be dead upon failure at any time 
of issue of one of the testator’s daughters.® 

(2r>) Gift to all the testators’ grand-children who 
attain tvventy-four* or twenty-five.® 

(2C) Gift to the testator’s grand-ehildren living at 
the death of each of his present and future grand-children.® 

(27) Gift to the child, if one only or to the children 
if more than one of who attain twenty-five and sur- 
vive her ; the gift being of a sum to be raised from and 
after a child attains twenty-five, and A being enciente at 
the testator’s death of her only child who afterwards 
attains twenty-five.'^ 

(28) Gift to such of the grand-children of the tes- 
tator as her sister should by will appoint and as might be 
living when certain annuities and mortgages are paid 

(29) Gift to such of the nephews ami nieces (named) 
of tho testatrix as should be living twelve months after 
(lie death of A and the issue then living and who should 
attain twenty-one or marry, of such of tlie nejdicws and 
nieces as should be then dead jier stirpes.^ 


(isr»8), ‘26 15cav., 67 ; llorfifnim v, 
IHynall (1850). 8 Hare. 131 ; lila- 
tjrovfi V. Hanrock (1818), 16 8ini., 
371 ; Pkkj'ord v. Brown (1856), 2 
K, & J., 426; Ilunlt^r v. Jndd 
(1833), 4 .Sim., 455 ; Buie v, Harman 
(1846), 6 ileav,, 320, where the mar- 
ginal note is inoorreet, tlio bequest 
having been hehl void for remote - 
ncH8. In re Atorre^e selllement 
(1855), 21 Deav., 174. 

* RepingUyn v. Bober tadiawen 
(1881), 19 Ch. D.. 520. 

• Comport V. Amieu (1841), 12 
Sim., 218. 

» Webeter v. Parr ^858), 26 
Heav., 236. 


^ Newman v. Newman (1839), 
10 Sira., 81. 

* Blagrove v. Ilanrock (1848), 
16 Sira., 371. 

* Coutier v. Oram (1855), 21 

Beav., 91. 

’ Alerlin v. Blagi ure (1858), 25 
Beav, 125. 

® Blight V. HartnoU (1881), 19 

Ch. !>., 294. 

* Beniinck v. Portland (1877), 
7 Ch. !>., 693 ; this is an exam pie of 
a class-sift, where the shares aiv 
ascertain able as to their smaJ)«jist 
but not as to their lar{?e.st union nt 
within the legal period. 
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(30) Gift to A for life, then his children successively 
for life and after the death of the survivor of A and her 
children, to li and her children for their lives in like 
manner and after the deaths of -4, B and their children 
to the appointees by deed or will of the last survivor,^ 

In the following cases the class has been held not 
too remote and the limitation valid : 

(1) Gift to the great grand-children of A living 
wlu'u a child of B first attains twenty-one.^ 

(2) Gift to such of A'^s children as shall attain 
twenty-five, A having died after the date of the will and 
before the testator.^ 

(3) Gift to the children of the testator’s unmarried 
son and daughter and the issue of such of the children as 
should die belbre the deatli of the survivor of the son, 
daughter and son’s future wife.'*' 

(4) Gift to such of the testator's children living at 
Ins death as should attain twenty-two.^ 

(5) Gift to the grand-childrcm of B living at the 
dejith of ^1, with a direction as to ])nyment at twenty-five.^ 

((!) Gift to the children of A and B who attain 
twenty-five, there l)eing a child of twenty-five at the 
testator’s deatli J 

(7) Gift to the grand-children and great grand- 
children {[HV or pel' stirj^rs) of A living at the 

death of a child of A, which child was living at the 
testator’s ileath.^ 

(8) Gift totlie testator’s cousins, living at his deatli 
or l)orn before Iho deatli of liis widow and the issu(‘ of 

^ TaUfj/ ^ v. {iHSl}, IS 

!>,, tog where the to the Ch. I)., 441 ; )k) re t lio wjis )>y 

;ilU><>uitees were hclil void for w;».v of an indei>endent snhsHte- 
reinotoness. Compare As/def/ v. ' iionaiy for anothei* which 

Ashhuf (IS^ja) 0 SiiiK, ar*8, wline was void for I’omoteness. 
t-ross remainders amon^^st a elass » KH'toU \\ /v7//o// (1S41 ), 1 J Sim., 
of iinboiii tenants for life were 27(h 

held without discussion. ^ J\f r4.rn \. \YHUitu\,s (18a2), a 

® lUu'h f')' V. ^Vo// (iStvl), Beav., Sim., 171. 
oil. J^irkf.u V. (lS78), lU 

* SoftUu^rH V. Wollaston (1852), Ch. ])., 2(U. 

It) Beav., jht) ; WHfinnis ® IVUIuo t U v. Wtdlarell (LStrl), 

(1S17). 0 Haro. ‘JaU. 1 DeC. J. & S., i:U. 
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cousins flying in the widow's life, such issue taking per 
stirpes and by substitution.^ 

(9) Gift to the present and future children of A Ifi^tanccs of 
with gifts over which are too remote, for example upon tionk 

the death of a child under thirty to the survivors,^ or 
upon the death of all the children under twenty-five.® 

(10) Gift to A and B and all their children and 
their lioirs for ever, that is, a gift to A and B and their 
children as tenants in common in fee.^ 

(11) Gift after the death of the survivor of A and 
B to the immediate or direct descendants of A or B 
bearing a specified name for life.-’ 

(12) Gift of the proceeds of sale of real estate, 
directed to be sold upon failure or expiration of an estate- 
tail limited by the will, to the children of B otluu* than ^1 
living at tlio failure or expiration of the estate-tail and 
the issue of such of B\*i children as sliould be then dead 
and tlie issue of A ; vvitli a suhsti tut ionary gift to their 
children of the shares of members of the above class 
wlio sliould die Ixdbre the period of distribution.*^ 

(le>) Gilt to the present and future ehildren ol' A 
wbo sliould be living at the death of /?, with a direction 
to settle the shares ot the daughters upon tliom for life 
with remainder to their children." 

(Jl) Gift of £500 to each of tlie present and 
future eliildren of the testator's present ami future 
iiejdiews and nieees.^ 


* \\ iiofffiTS a DtJ 

M. (i., 60. 

* Ttifflor V. Frohishf'.r (IS;’52), 5 
Dc G. & Sm.. 101. 

* Hardi'iinthi v. HanJcanU*' 
(1S02), 1 H. M., -lori. 

Corniark v. C(>iiOKi< (IS.*)!}), 17 
Beav., o07. 

* Jif'phujlon V. Jtnherf.K ihimn 

(18HI), IV) Oil. 1)., 520. 

* Hedmnan v. (1871 ), R. H,, 

7 Gin, 275. 

’ JFilsod V. JV/ks'on (1858), 28 L. 
M, LP 


J, Oln, 05, vvIhmo the sn|>Gi a<iJ»‘<l 
condition was held void fo»' ](v 
iiiotcness exeept ms to <l;iijf;htei's 
born in the testator’s life-time ; 
HerhtiVt V. We.hnUr (1880), 15 Oh. 
Th. 610; cf. ArnoUi v. Cvufjruvc; 
(IS30;,1 Russ. My., 200, wWu h can 
he no lonp:ci‘ h eated as law in so 
far as it deci<le.s iliat tlie j'i.ft over, 
in case of tframl children living at 
the toslahii’s «h‘aih, is invalitl. 

^ UforvH V. /jVn/>ow (1855), 5 Detf. 
M. & 300. 


11 . 
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(15) Gift to nephew of testator of a sum for life 
with power to appoint to children, under which the nephew 
apyiointed £2,000 to each of his daughters at twenty -four 
and the residue to his sons equally at twenty-four, with a 
gift over, if no son should attain twenty-four, to daughters 
at twenty-four. * 

(IG) Gift to yi for life, upon death of ji to 
daughters of testatrix lor life, upon her death income to 
be applied by trustees for maintenance of the daughters’ 
children until each attain twenty-five, when the share of 
that child was to be [)aid over to him.® 

(17) Gift to the children of the testator’s daughters 
in equal shares as and when they shouI<l attain their 
jcspective ages of twenty-two.^ 

(18) Gift to children of testator living thirt\' years 
after the death of their mother or their heirs.'*' 

(ID) Gift to children and grand-children oi' and 
children of B and C living at the death of 

(20) Gift to children of A at twenty-five Avith 
substitutionary gift to grand-children of A at twenty- 
five.^ 


* V. l>unran (1S61), 

ao 11 1 , wheje the appoint- 

nuiiit of the sum of C*JI,01Wl'vas held 
valid only in respect of such of the 
<hiuf;htors as were three years old 
at the testator’.s death. Cf. Van- 
Jirochdarfl' v. Mah'.olm (18S5), aO 
Ch, 1)., 172. 

* In Tit lifirirn's Trusts (1887), ai 
Oh. IX, 710. 

® Hovdittt V. Jfoifson (1SS7), .’15 


Oh. 1)., 350; L(farJi v. (1813), 

2 V. & C., 495 ; WruwotJt v. fVrn- 
ntofh (1887), 37 Ch. D.. -200. 

^ Lachlan v. Jt^ynohls (185*2), 
9 Haro, 790. 

* Harvey v. Harvey (1812), 5 
Bear., 134. 

• Liishhiffton V. Penrne (1808), IS 
Ij. T., 597 ; Kiny v. Whitten (1890), 
02 L. a\, 391. 



LECTURE A'lL 

The Hulk against PKiirKTUiTiES as it affects Limi- 
tations TO Classes and Limitations to a Series. 

In tlie Iasi leciure, I explained to 3^011 tlio rules wliicli f.iniiuitions u 
legulate tlie validity of* limitations to classes ; wo have 
next to consider wliat are called limitations to a .s(n*i('s, 
which are governed ly entirely different principles. It 
is not difficult to sec'- that a bequest to a class or number 
of* ]>ersons wlio take togetlier stands on a very different 
looting from a bocjuest to a succession or series of* persons ; 
in the case of a class, tlie (|nantum of the hecj nest to each 
nunnber depends ujjon tlie number of the class, and 
if the class cannot be finally ascertained witliin the 
limits oi' perpetuity, th(‘ entire bequest nec(‘ssari]y fails : 
on the other hand, when the bequest is to a series of j.inntiOinns lo 
jicrsons, when? each beneficiary takes successive!}’' because 
lie bears a particular character, or answers a (‘ertain 
description or fills a specified position, it seems naisonable 
to liold tliat tlie first of the series, if lie is qualified to take, 
should take even thoiigh the subsequent bequests art* 
void for remoteness; in other words, if we have a series ol 
bequests, and if the first differs from all tlie others, and 
wouM be good if* it stood alone, it cannot be affected by 
any taint that may attacli to the subsequent limitations ; 
it must 1)0 treated just as if it were the only llmilatiom 
ami must staml or fall by itself. The leading case on the 
subject is Tolleinarhc v. Coventri/^^ which arose upon 
the construction of the will of Lord Vere, who had niad<^ 
a bequest of certain chattels to trustees in trust for his 
son A for life, and upon death of for such ]>ersons 


(is;u) i Cl. & K., 611 . 



Tollvnnich'' 

V, 

Cof-oUr//. 
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as shall from time to time be Lord Verc,” it being his- 
intention that the chattels “shall go and be held and 
enjoyed with the title of the fiimily, as fur as the 
rules of law and equity will permit.” A enjoyed the 
chattels and died leaving two sons, (?, born before 
the testator’s death ; B enjoyed the chattels and died 
leaving a son born after the testator’s death ; -ZV died 
an infant and unmarried. The (piestion was whether the 
representative of B or of D was entitled to the chattels. 
Sir John Leach, V.C., who heard the cause in the first 
instance, held that D took a valid interest under the will, 
arid his representatives were entitled to the chattels. This 
was confirniod on ap|)eal by liord ( -hancellor Lyndhurst ; 
but the House of Lords, ii[K>n tlie advice of Lord 
Brougham, reversed the decree. You will see that there 
were two distinct questions in the ease, namely, (1) <ii<l 
I) take any interest under the will, (2) did B take any 
interest under the will. As to the first of these (jiiestions, 
it is clear that 1) did not take, for, althougli in the event 
which actually liappened, the limitation to JJ took effect 
on the death of B who was aliv^e at the detith of the 
testator, it was quite |>o.ssiblo that the successor of A 
might not have been born during the life of the testator, 
anti the bequest on the death of such successor might 
not have therefore taken effect within the limits of the 
rule. It must be confessed, however, that tlioiigli the 
House of Lords decided against the validity of Z)\v 
claim, the reasons assignetl by l^ord Broiigliam would 
hardly bear close examination and, indeed, if those 
reasons were sound, they woiiM, as Lord Brougham 
himself admitted, at once destroy the claim of />’ along 
with that of As regards the second qm^stion, 

namely, whether B took under the will, the House 
of Lords did not deeide the point ; it may be pointed out 
however, tliat the limitation in favour of B, as the first 
member of the series, was valid ; it was to take effect 
immediately on the death of ^1, and there is no reason 


* Suj^Uen on Pio|KM‘ty, 
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'why the first Lonl Vere after A should not take, because 
his successors could not take in other words, the bequest 
in favour of the person who may from time to time be 
Lord Vere, was not a bequest to a class, but rather 
involved a succession of bequests, the first of which 
might take effect though tlie others were too remote. 

I must confess, lu>\vever, that there has been considerable 
difference of opinion upon the point, and matters have 
l)een complicated by reference to what is called the 

general intent ” of tlu' testator which it is, in many 
<‘ases, next to impossilile to ascertain. Thus, in Jhhetitiyn ibiMsoa^ 
V, Jbhetson^^ the d(^vise was of chattels to trustees, in ji,hruo>u 
trust to permit the same to V)0 used by the person 
entitled for the time being to the possession of real 
estate under certain s<*ttlements, and to convey them 
al)sohdely to the first tenant in tail under the settle- 
ment who might attain twenty-one years ; it is manifest 
that a j»erson of this description might not come into 
existence within the limits of per|)etnity ami tlie bequest 
was held void for remoteness. Again, in tlie very import- 
ant case of J )in)(jan)ion v. Smitlfi the bequest was of 
leaseholds ii[)on trust for the grandson of the testator for 
lite, with direction tliat after liis death, the profits were 
to go to the pei’son who for the time being would take by 
descent as heir male of the body of tbe grandson, and 
the leaseliolds to conveyed alisolntely to the first of 
this series of ]>(;rsons who might attain twenty-one : 
clearly, here also a person of this descri[)tion entitled to 
take absolutfdy might not come into existence within the 
limits allowed hy the rule, and the property might not 
vest for generations : tlie he<|uest, alter the life estate, 
was, therefore, too launote and altogether void. In the 
actual event, the eldest son of the grandson had 
attained twenty-one during- liis father’s life-time ; this, 

’ -SV^ thfi jiiUfrincfif <if Mr. Jmh- » (1840) 10 Sim., 405; 5 My. & 
tire J*attcson in 12 (M. h K.. 5‘JCl, O., 26. 
nnd of Mr. Justic-o Parke in 12 Cl. « (1845) 12 Cl. & K., 540. 

A F., ()0S. 
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Diinifmnm of coui’se, was wholly immaterial, as the validity ofc 

sJihh. devise was to be tested not in the light of actual, 

but of possible events, and it was a pure accident 
that a person answering the description was in existence. 
Lord Chancellor Lyndhurst in moving the Judgment of 
the House of Lords, said : ‘‘ The disposition was to be 

to a person answering two descriptions ; he was to be th(v 
heir male of the body taking by descent from the giKindson, 
and he was to be of the age of twenty-one years. It is 
quite obvious that those two circumstances might not 
combine for man}" generations, and indeed it is possible 
that they might never combine. It is obvious, therefore,. 
that this disposition of the property is void for remoteness.'’ 
You will see, therefore, that all that it was necessary to 
decide for the ])urpose of these cases was to hold that Uk^ 
be(|uest was void for remoteness tis the vesting might be 
delayed beyond the period allowed by the rule ; for even- 
admitting that the bequest in eatdi instance was to a series, 
the entire bequest would necessarily fail, inasmuch as if 
it had been limited only to the first member of‘ the series, it 
would have been obnoxious to the rule against perijetuities. 
Tliese decisions, therefore, cannot rightly be n^garded 
as authorities in support of the view that in the ease of a 
bequest to a series, ‘‘if any om^ member of the series 
jnay be too remote, the limitation is altogether void.”^ 
Indeed, the opinions embodied in the several judgments 
in ! >unijatin()n v. Sink/i^ are by no Jiieans easy to reconcile; 

Otrsswoii, ,1. but Mr. Justice Cresswell seems to j)oint out the essence 
of the matter when he says that the question is, not 
whether if A or B took must take in due time, but 
whether the estate, if taken hy any one under this' 
bequest, must l)e taken in due time.^ This does not seem 
to be inconsistent with the view that the bequest in favour 
of the first member of the series would be valid if it 
necessarily took effect within the limits of perpetuity. 
Lord Lyndhurst also accepted it as settled doctrine that 

* Mr. Marsdeii takes the oppo- • (1845) 12 Cl. &F., filO. 
site view, see p. 119. ^ (1845) 12 Cl. & F.. 554. 
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if the first estate in the order of succession is not void for 
remoteness, if it is a good estate, it would not be affected 
by the fact of the successive estates being void on that 
account ; but he went on to add that there was nothing 
to show that the testator in the case before him intended 
to make a grant of successive estates.* 

The case of Liley w HaiJ^ also does not favour the more hUc tf V. 
stringcnit view ; in that case, there was a devise of real 
estate to trustees upon trust to distribute the rents among 
certain families whose names were mentioned; Viee-Chan- 
cellor AVigram held the devise good so far as the persons 
named were concerned, and added : “ Where tlie will 
directs that the objects are to take in succession, there can 
be no reason why the devise is to be held void on the 
ground of perpetuity.”^ To take a case on the other side 
of the line, we may refer to Waltiman v. Field , where 
the devise was of freehold to A for life, remainder to B Fi’,i<K 
for life, remainder to IFs first and other sons successively 
ill tail male, and also of leasehold to trustees fo pay the 
nmts to the [kusoii entitled for the time being to the free- 
hold, with direction to convey the same absolutely to him 
as soon as lie became by good assurance seised of the land 
in fee simj)le in possession, Viee-( -liancellor Wood held 
that the whole of the bequest after the life-estates was 
void tor remoteness, as the freehold estates might: travid 
through a long series of successive minorities for centuries. 

It is difficult to see, however, why the bequest sliouhl not 
take eli'eet in favour of the first tenant in tiiil wlio must 
take u{)()n the death of JB ; at any rate, the decision in 
JJuuijannon v. Smith^ upon which reliance was placed, does 
not establish the invalidity of such a bequest, ami is, in 
fact, distinguishable, inasmuch as the gift there in favour 
of even the first member of the series was void for 
remoteness. 


> (IS4{)) 12 (M. k F.. 625. 

• (1S42) 1 Hare, 580, 11 L. J , 
Ch., 415. 

■ Cf. DWo^t V. ItfiUhf, Ir. R., Vv) 


i:q., 152. 

• {\HH) Kny. 507. 

» (1846) 12 Cl. & F., 546. 
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Intention of I have already mentioned to you that in some of the 
grantor. cases a middle course was adopted, and it was held that 
where the intention is clearly expressed that the bequest 
is to take effect only if all the members of the series may 
in succession enjoy the property for life, the entire bequest 
must necessarily fail if any member of the series is beyond 
the line of perpetuity ; but if, on the other hand, the in ten- 
tioii is clear that the bequest should operate in favour of 
such members only of the series as are within the line of 
perpetuity, such intention will be carried out. The 
tendency of the recent cases seems to be in favour of the 
more liberal view, and effect is given to the intentions of 
the testator so far as the law permits.^ 

Kiiiefi .suiiima- The leading propositions on the subject of limitations 

tiaod in. Oaidiji . i i v -j. j- i. • ' ji 

V. nroim, to a Class and limitations to a series were thus summaris- 
ed by Vice-Chancellor Wood in CaitUn v, Broivir ; 

(i) An executory devise is bad unless it be clear 
at the death of tlie testator, that it must of necessity vest 
in some one, if at all, within a life in being and twenty- 
one years afterwards. Duiujannori v. Smith,^ 

(ii) The objects of tlie testator’s bounty must be 
ascertained by construing his will without any reference 
to the rules of law which prohibit remote limitations 


* See Tn re Johnson'' s Trusts 
{ 1 S66), L. 11. , 2 Kq. , 71 0. ili acworth 
V. Uinkman (ISaO), 2 Keen, 6o8 ; 
5 h. J. Cb., 127. C:f. Fell v. Bid- 
dolph (187;1), L. U.,10 i\ !>., 701. 

Where no question of remoteness 
arises, l>ut a ^^ift to a class fails 
as regards some of the members, 
the entire gift, it setnus, does not 
fail; see In re Coleman and Jarrorn 
(1870), 4 Oh. D., 1()5, in which 
ease it was held that where 
there is a gift by a testator to 
a class, those members of the 
class who are at his death cap- 
able of taking, take the whole, 
the gift being consti‘ued as 
shewing an intention on the part 
of the testator that the class shall 


take so far as tlie law allows ; Sir 
Oeorge Jessel, M.R., observed : 

The testator may be considered 
to have a primary and a secondary 
intention. His primary intention 
is that all niemhors of the class 
shall take and his secondary inten- 
tion is that if all cannot take tbo.se 
who can shall do so. The true 
rule is that those members of the 
class who are, at the testator’.s 
death, capable of taking, take, and 
those who become incapable of 
taking — whether by dying in the 
testator’s life-time, or by attesting 
the will, or by some other oiiera- 
^'ion of law—* do not take.” 

2 (1853) 11 Hare, 372. 

• (1846) 12 Cl. & F., 546 (570). 



IN BlUTiSH INDIA. 


169 


nnd, after the will has been construed, the rules of law as 
to perpetuities are to be applied to tbe objects so 
ascertained. 

(iii) If the devise be to a single person answering Caz/Z/M 
a given de.scription at a time beyond the limits allowed 

by law, or to a series of single individuals answering a 
given description, and any one member of the series 
intended to take may by possibility be a person excluded 
by the rule as to remoteness, then no person whatever 
can take, because the testator has expre.ssed his intention 
to include all, and not to give to one excluding others. 
Proctor V. 13! shop of Bath and Wells f Dungannon v. 

Smith 

(iv) AVliere the devise is to a class of persons 
answering a given description, and any member of that 
class may {)ossib]y liavc to be ascertained at a period 
exceeding the limits allowed by law, the same consequence 
follows as in the preceding rule, and Jbr the same reason. 

Jee \,Au(lUn/y^ Leake v. liohinsonf^ Gooch v. GoochJ^ 

(v) Wliere there is a gilt or devise of a given sum 
of Jiioney or |)roj)<‘rty to each member of a class, and the 
gift to each is wholly iridependent of the same or 
similar gilt to every other member ol’ the class, and can- 
not b(; angmented or diminished whatever be the number 
of the other members, the gift may be good as to tliose 
within the limits allowed by law. Starrs v. lienhow,^ 

1 now ]>ur[)ose to examine how I'ar the prirKU*|»les we 
have hitherto ex)diiined are consistent with Hindu law 
and ought to be engrafted on that .systtnn. IJtit before 
I do so, I ought to point out that the very stringent rule 
laid down in Leake v. Dohlnson has not, even in England, a,,?// 
been regarded as the embodiment of good sense and , 

Ayisdom, Indeed, Sir William Grant, M. II., in his 
Judgnumt in that \ory ca.se, observed that it would 
have been well if the Gourts had originally hold an 

> (1794) 2 H. Bl.. m 

2 (1846) 12 Cl. & F., 646 (574). 

^ (1787) 1 Cox., 324. 


♦ (1817) 2 Mcr., 363. 

* (IS-jl) 14 Jieav., 565, 

• (18.33) 2 Myl. He K., 46. 
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executory devise tninsgressiiig the allowed limits to be 
void only for the excess where that excess could be 
clearly ascertained.^ Similarly, in Peai^ks v. Moselei/"^ 
Lord Chancellor Selborne said ; It may bo that if Jee 
V. Audlef/^ Leake v. ItofnnHon^ and a long series of cases 
which have followed them, had never been decided, tlie 
Courts might have reasonably wished, if they could, to 
find some means of modifying the application of 'the rule 
of remoteness, so as to preserve as much as possible of the 
intention of testators, and sacrifice only, if they could 
discover it, the real excess. But whatever one might 
have thought of tlie possibility of doing this, if the ques- 
tion had been entirel}’' free from discussion, it has been 
long since settled and determined ; and 1 apprehend that 
now no authority, less than that of the Legislature, can 
alter it.” Lord Penzance added that the matter might 
very well have been debated a hundred years ago, and 
might be worthy of consideration now, if the question 
were one of legislation. This, at any rate, is warning of 
which we might well take heed ; and you will not, there- 
fore, l)e surprised to hear that the artificial rule which 
operates to exclude a whole class because the becpiest to 
one member is tainted with tlie vice of remoteness, 
although made applicable by the Legislature to the limited 
class of cases to which Sec. 102 of the Indian Succession 
x\ct extends, and although applied in all its severity in some- 
of the earlier cases in this country even where the be([uest 
failed for reasons other than the vice of remoteness, has 
been, in later cases, practically regardc^d as ina|)plicable to 
disjKisitions by Hindus. 

(>ne of the earliest cases in this country in which the 
(juestion was raised is Bramamaf/i Das! v. Jooes Chandra 
DuU} There the testator, after giving life estates to his 
four sons and two grandsons, directed that upon the death 
of any of his sons without leaving male issue^ the share 

* (1817) 2 Mer.,389 R.. ISC. case criticised Ly Wilson. J.. in 

a (ISSO) 5 Ap. Ca«., 714» 72(i. 1. L. R.. 12 Cal.. 671 (1886). 

® (1871) 8 B. L. R., 400. tliis ^ The words “ male issue ” w'ere 
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of such son should belong to the survivors of the sons and 
grandsons for life, and their respective male issue abso- 
lutely after their death.” The gift over was construed as 
a gift ‘‘ to the surviving sons and the living male issue of 
the deceased sons as a class, the surviving sons to take for 
their lives, and the issue of the deceased sons absolutely.” 

Of course, their male issue might include })ersons born 
after the death of the testator, and in resja'ct of such 
unborn persons the gift was bad ; it was held, tlierefore, 
that the entire gift over failed. Norman, O. J., after 
jjointing out that the gift, so far as it was a gift to the 
unborn male issue of the sons and grandsons of the 
testator, must fail by reason of the rule that a gift by a 
Hindu to a person not ascertained or capable of being 
ascertained at the time of tlie death of the testator, cannot 
take effect, went on to observe : “ It is n well settled rule 
in construing wills, founded upon excellent reasons, and 
which has been ado])ted in See. 102 of tla^ Indian 
Succession Act, that where there is a, gift to a class and 
some persons constituting such class cannot take in 
consocjuence of the remoteness of the gift or otherwise, 
the whole be<|uest must fail.” 

A similar <[uestioii was raised iu a Iat(u* case * which sv.< 
arose upon the construction of another claust? in the wiW r I 

wc have just considered. The testator alter gixing life 
estates to his sons and two grandsons directed that ii])on 


c‘onsti‘uo(l as equivalent not to 
sous ’’ but to “ tlesecinlants 
issued from bis loins.” 

• Soudaminatf Dostfae v. Juifexh 
Chandra Dutt (1877, 1. L. K.» 2 Cal., 
The learned Jiul^je distin- 
j^uislied the erase of Krwhiia Jio- 
mani Vast v. Ananda Kriuhna 
lioffe (1869, 4 B. L. K. O. C., 2:U, 
!279) on the ground that there the 
gift over, did not in terms com- 
prehend a class of issue whom the 
first taker should leave surviving 
and held, that “ B took nothing 
under the devises in the testator’s 
wdll. And if the devises to the 


male issue are void, as including 
objects too remote or incapable of 
taking a benefit under this will, 
all limitations idterioi/ or expect- 
ant on such remote or invalid 
devises arc also void for the reasons 
given ill the case /^ntrtor v. y/te 
Binhop of Jiath (1794, H. Bb, ;io8), 
such reasons being equally appli 
cable to a Hindu as to an KngJish 
testator, and such reasons would, 
of course, apply more strongly in 
a case wliere an object of the 
prior devise, as H in this case, 
actually came into existence.” 



172 


THE LAW OF I*ERPBTIT1TIKS 


the death of any of the life tenants “ leaving lawful male 
issue, such male issue shall succeed to the share of their 
father, to be transferred to them on attaining the age of 
twenty-one years.” At the death of the testator one of 
his sons A had a son B ; but as A survived the testator, he 
might possibly have other children born after the death of 
the testator, and the bequest, so fur as these unborn children 
were concerned, was, of course, void ; it was consequent- 
ly held, upon the autliority of Leake v. Robinson, that B 
took nothing under the will as he was one of a class 
some members of which were incapable of taking under 
the testator’s will. Pontifex, eT., observed : “ If any 

otlier sons had been born to A, they certainly w^ould 
not liave been caj>able of taking under the tcstator^s 
will ; and, in that case, it seems to me, it would not 
have accorded with the testator’s intentions that B .should 
take the whole of share to the exclusion of his 
brothers. The question of the testator’s intention in 
.sncli a case was well considered by Sir William (Jrant in 
Leake v. Robinson, and of course, the question of inten- 
tion is the same wdiether a testator be English or Hindu.” 
Of course, the fact that A never had any sou other than 
H ever l)orn to him, was wholly immaterial. 

Khc'iKf.chiojo'ii The same <juesti<)n was rai.sed in the case of Kherode- 
vionei/ Dossee v. Doonjfamone// Dossee ‘ where the bequest 
was by tlie te.stator, to the son lately born to A and to 
the son or sons that may hereafter he born to him it was 
li(d(l, upon the authority of the cases [ have just referred 

^ (IH 7 S) I, L. H., 4 Cal., 455 ; caso in Ilhottban Mohuti Dt hya v. 

(iartli, C. J., aiul Markhy, .7., Ilnrrish Chuiuler Choinihry 

aCirmin^ tlio (Iccisiori of Pontifex, 5 1. A., laS; 1. L, R., 4 ( ’al., 

J. Mr. Justioo Mai'kby pointed luni not recoj^nised the validity of 

out that the Jndicial Ooinmittee ill a i^jift to a elas.s irx'hidinf? ‘‘son’s 

Soorjfie Mouf.y Dosstt v, Dino- sons, etc.,” wliicli ini<T)jt include 

himdhno MtiUick (1802), 9 Moo. I. unliorn persons, and consccpiontly 

A., 1*23, by upholdiiii^ a <;ift to the two decisions of the Privy 

sons, to <40 over, if any of tlieni Council referred to <]i»l not form 

died leavin;;’ a son or a son’s son any exception to or extension of 

“ to sneb of my sons and my son’s the rule laid down in the Tayore 

sons as .shall then be alive,” and by Cme (1872), I. A. Sup., 47. 

their siibseciuent approval of that 
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to, that the gift was to a class, some members of which 
could not legally take and was consequently wholly 
void. 

But, this course of uniform adherence to principles 
of construction borrowed from English law, principles 
which very often defeat the intentions of testators, 
and which would bo wholly incp|>licable to this country, 
but for the questionable assumption that rules of construc- 
tion are the same for all testators, be they Indi.ans or 
Englishmen, has been rudely disturbed by a recent 
ilecision of the Privy Oouncild In that case xl, his son 
./>, and ids grandson G were members of a joint Mitak- C/uxh(r 

shara family. As B was a man of profligate habits, xl 
with a view to save the ancestral property from being- 
wasted by the vices and extravagance of B, execMited a 
deed of gift in favour of C, which providcMl that f ’ 
bimself and his own brothers who may be born hereafter, 
are and will bo the permanent and rightful owners and 
claimants of all the ancestral properti(^s.'’ B was a party 
to this gift, and received substantial consideration for bis 
consent to a total excUisioii from the ancestral }>ropertv ; 
tlie de<Hl was registered, and ostensible chang(> of |>osses- 
sioM was (dlected by pro|)er and neca^ssaiy imitation of 
names in tlie revenue rc'gisters. Upon the death of both 
A and C, tlie pi-()j)erti(?s wcu'e claimed by the inotl’i<M* of G 
as heiress ; but the creditors of /> inqieached the legtility 
of the settlement on the ground, among many others, tliat 
as the deed, wliich clearly contemplated benefits as well to 
G as to after-born sons of ./>, was inopera tiv(‘ in favour of 
unborn jiersons, it was inoperative even as regards C. Tlie 
•liidicial (kmiinittee bold that the transfer Avas not void 
l)ut took effect as a valid transfer to C ; tlie whole of the 
judgment is well worth candid perusal, but I nin>l 
content myself with (] noting only one passage: '■‘It is 
said that the gii't is made to a class, and that iriasmnch <»t 

as some of the class are unable to take, none can take, 
and certain sections of the Indian Siu-cession Act, 


‘ lial Jihhm Chand w Amnctida h'oer ( 1 ^ 84 ), L. K., H 1 . A.., 104. 



174 


THK 1,AW Ol*’ 1‘KUI’ETITITIHS 


vhiind 1865^ are invoked to give weight to this contention, the 
At^tuaula i\(m\ Legislature having thought fit to apply those sections to 
Hindu wills. Independently, however, of the distinction 
which may be taken between wills, the operation of which 
is suspended during the testator’s life, and deeds which 
operate immediately, specially such deeds as confer a present 
interest upon a present person, the sections cited have no 
bearing on sucli a gift as that under consideration. Sec- 
tion 102 lays down the rule that a bequest inoperative as to 
some of a class shall be void, not in all cases, but only 
when the becpiest offends against the rules contained in 
hccs. 100 and 101, and the gift under consideration does 
not fall within either of these two sections. It may be 
that illustration (A) to 8ec. 102 imports into India an 
English rule of construction which usually defeats the in- 
lention of the testator. But whatever force the illiistra- 
tion may have— and it seems out of place jis attached 
to a section intended not to define the word ‘class,’ lint 
only, to establish a special incident of gifts to classes — 
it is not made ap|)licable beyond the two cases 
<.*ontem[>lated by Secs. 100 and 101. Assuming that 
the deed is intended to express a gift to the 
hroihors oF C, which cannot take effect as such, what 
is the whole scheme of the parties ? We find them 
hent on saving the ancestral estate from the (*onse(]uenees 
of the continued extravagance of one of its members. 
The plan they adopt, probably the only plan o[)en to them 
except a complete partition, is a transfer by the head of the 
J'amily, with the consent of his son, to the lower generation. 
The only member of that generation is the grandson C. 
He, therelbre, is made to take by name and immediately 
and the possession and ownershi}) are transferred to him. 
Is then the gift indisputably designed for him, wholly 
to I'ail, because the parties supposed that they could 
join with him, possible afterborn sons, who, if any 
bad happened to bo born, could not legally claim 
under a gift ? Is B whose interests were bought out 
tor valuable consideration, to re-enter upon his son, in 
whose favour they were bought out ? No doubt that. 
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on the present assumption, some portion of the intention 
must fail, but that is no rejison why the whole should 
fail. The paramount intention was to get rid of B by 
passing the property to his sons. That intention is 
much more readily effectuated by giving the property 
to C, the only then son of /?, than by holding that the 
deed and all that followed upon it, the mutation of 
names, 4he possession and management of the mother 
of C did not operate any change at all. 

Cases are not rare, in which a Court of construction, 
finding that the whole plan of a donor of pro|)erty cannot 
be carried into effect, will yet give effect to part of it 
rather than liold that it shall fail entirely. In the 
present ease, there is every reason for holding that if 
(Vs possible brotliers are not able to take ))y virtue of 
the gift, he sliall take the whole. He is there present and 
able to receive the gift. He is an individual designated 
in the deed ; if tlie deed stood alone, it is a rpiestion in each 
case wh(‘ tiler a designated person, who is coupled witli a, 
(dass descrilied in general terms, is merged into tliat class 
or not, but the dee<l did not stand alone, li; is followed 
l>y actions of a kind which, even without a deed, may work a 
transfer of i)ro])crty in India. C Is entered in the Col- 
lector’s hooks as the sole j)ossessor of property, and his 
guardian takes possession, first, in his name and afterwards 
as his successor. The circumstance, that the partitas 
wished to do som(*thing lieyond their legal j>ower, and that 
they have used unskilful language in the deed of gift, 
ought not to invalidate that important part of tlieii* [)Ian 
whicl) is consistent with one construction of tlio deed and is 
clearly proved from the transfer of the projicrty in fact. 
But it is not necessary to view this transaction as though 
it were to be determined by rules of construction drawn 
from English law and applicable to Englisli deeds of 
gift. The High ( 'Ourt viewed it in the light oi‘ a parti- 
tion. It cannot lie strictly a partition, for according to 
the Mitakshara^ there can b(? no partition directly between 
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grandfather and grandson while the hither is alive* But 
it is a family arrangement, partaking so far of the nature 
of a partition, that B receives a portion and is thence- 
forth totally excluded, and guoad ultra A surrenders bis 
interest to his grandson, who, on a complete partition 
among the whole family, would be entitled to one-fourth. 
Now, ill such ail arrangement, it would be quite consis- 
tent with Hindu ideas of ancestral pro[)erty to e:jj^press a 
desire that the whole generation into which the property 
was transferred should benefit by it. Indeed, in the case 
of a partition between father and sons, it is laid down in the 
books, that if a son, born after tlie jiiirtitiou of ancestral 
estate, does not, out of the residue of his father’s estate, 
get a share ecpial to what his brothers Iiad obtained, tlie 
otber brotliers must contribute to a share out of their 
[lortious. This rule is to be found in the Dayabhaga,^ which 
is a Bengal authority, but it refers to Vishnu and Y^ijnya 
Valkya, authorities on wliich the Mitaksliara is founded. 
Indeed tlio jirinciple of the joint family is not less closely 
but moiaj closely insisted on l)y tlie Benares school than 
by the Bengal school of law. But tlieir Lordsliij^s are 
not now affirming the law on this point, nor are they 
deciding or prejudicing any question which may arise 
between his heirs on the one hand, and his brothers, if 
any should be born, on the other. They are only shewing, 
that the notions present to the mind of the head of a 
joint Hindu family wlio is making a family arrangement 
are sometliing very dilferent from the notions |)resent to 
the mind of an Eiiglisii testator when he makes a gift to 
a class/' 

It is somewhat difficult to say from this judgment 
what was the precise ground of the deeision'of the Judicial 
Committee, whether, in fact, fluu'r Lordships intended to 
lay down that the rule in Leahe v. Roh'mson was ina[)j)li- 
cal)le to this country, or whetlier the decision was mainly 
based upon the special and peculiar circumstances of the 
case. The whole question, however, was elaborately 

' Chap. VII, yocs. 10, 11, V2. 
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discussed i)y Wilsott. J., in a later case^ where the testator 
had by a deed of gift eotiveyed certain properties to two KanUhd^ 
of bis grandsons and to any bTothers of those two who 
might be subsequently born ; the deed farther provided 
that the existing grandsons should take possession of the 
property and have their names registered in the Collec- 
torate, but that the rights and interests of their brothers 
who might be born in the future, slioiild in no way be 
extingiiislied. In the face of the Privy Council decision, 
the conclusion was inevihible that the gift was good 
as to the living grandsons though inoperative as to 
their uiiborii brothers. The true ground of the decision 
of the Judicial Committee was stated to be that ‘‘in 
construing family settlements. Courts are to ascertain the 
real meaning of the parties to the transaction, that when 
that meaning has been ascertained, if it appears that the 
whole plan cannot be carried out, but that a part of it 
can, effect is to bo given to that part.’' Yon will not fait 
to observe that tlie case before the Privy ( V) unci I and the 
case before Mr. Justice Wilson wore cases of gift under a 
deed, and, in each case, the gift failed fiartially not because^ 
it was tainted witli tlie vice of remoteiu^ss, but because it 
was to persons who were incapable of taking under the 
Hindu law. Mr. Justice W’^ilson, however, after refer- 
ring to the earlier cases in Calcutta wont on to add that 
the jirincijde of construction adopted by the Privy 
Council justilied the inference that where tliere is a gift 
to a class, some of whom are or may bo incapacitated from 


* Itarnlal v. Kanaifal 

(1SS(>), I. L. R., 12 Cal., OU.% />«r 
Garth, C. J., anil WilHoii. J., 
vei*8in^;r the derision of Pigofc, J. 
l!i the earlier case of Calfy Nath 
V. CfmndHr Nath (1S82), I. G. K., 
8 Cal,, 378, the testator made a 
bequest to his g^rivndsons, suhjeet 
to life intercHts and annuities and 
other chai'i^eH created hy the will ; 
he named two grandsons and 
spoke of others “ whose names will 
bo mentioned hereafter ; ” there 
M, bP 


were in fact, six grandsons bortx 
in the testator’s life-tiino. It was 
contended, that this was gift to 
grandsons as a class, ani? that as 
some of the class might not be born 
until after the testator’s deatli, 
the entire gift was void, (birth, 
(/. J., and Pontifex, J., upheld the 
view of Wilson, J., that the gift 
w'as to grandsons living at the 
testator’s death only and was good 
as giving absolute estates to the 
living grandsons. 


12 
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taking because not born at the date of the gift or the 
death of the testator as the case may be, and, where there 
is no other objection to the gift, it enures for the benefit 
of those members who are capable of taking. These obser- 
vations clothed in extremely guarded language, and wholly 
unnecessary for the purposes of the case in which they 
were made, have been treated as authority for the proposi- 
tion that the principles laid down by the Privy Council, 
apply not only to cases where there is a present gift to a 
living designated individual capable of taking, followed 
by actions of a kind which even without a deed work a 
transfer of property in this country, but also to cases in 
which there is a contingent gift to a class of persons to 
be ascertained at a future period^ But I am not 


* The ciuostiouM (liscnisseA above 
have been I'aised in several cases 
in Bombay. In Jairam v. Kurarhai 
(1885), I. L. R., 9 Rom., 191, a ffift 
•over, in a will in favour of the 
children of the surviving hrother 
of the testator, was liold void as a 
gift to a edass which might include 
unborn persons. In Krifthnunath 
V, Atnmram (1891), I. L. R., 15 
Rom., 643, where a riglit of resi- 
dence M'as given to a class some of 
whom were not entitled to take, 
Sargent, C.J., amlRaylcy, J., held 
that the benefit which each mem- 
ber of the class took w’as in no 
way dependent on the number of 
the children, but that each had a 
Uistinct an<l independent right to 
reside in the hoii.se, and that con- 
sequently the i>lain tiffs who were 
born in the tesbitor’s life-time 
w'cre entitled to .succeed. 

In Mangahlas v. TrihfmvamiaH 
(1891), I. R. R., 15 Rom., ff52, a gift 
ill a will to a pcr.son ivho survived 
the testator, and after his death, 
“ to his sons and <laiighters who 
may be alive ” was upheld by 
Farran, J., in favour of one alive 
at the testator’s death upon the au- 
thority of SetCs Cane (I. L. R., 12 


Cal., 0f)3). In Tribhummlatf v. 
(JangadtiH (1893), I. L. R., 18 Rom., 
7, Starling, J., lield, that in the case 
of a gift to a class, if there is a 
person in existence at the time of 
the gift capable of taking and 
whom undoubtedly the donor in- 
tends to benefit, he is entitled to 
take, although others of the same 
class sub.seqncntly come into exist- 
ence, whom the donor meant the 
gift also to y)enetit, butwdio cannot 
take because of their non-exis- 
tence at the date of the gift. In 
KrUhna Itow v, liena Bai (1895), 

I. L. R., 20 Rom., 571, Farran, 
C. J., and Strachey, J., held in 
favour of the validity of a 
gift over to son’s chihlren living 
at the death of the testator as 
regards those memhers of the 
class who were capable of taking. 
In Khmnji v. Morarji (1897), I. L. 
R., 22 Bom., 533, where Tyabji, 

J. , had to consider tho validity 
of a bequest to sons, daughtei-s 
and widows of deceased sons 
of the testator, he held, that 
the gift was to a clas.s of which 
some members w'eve not in exist- 
ence at the time of the testator’s 
death, and consequently that the 
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^^^ ware of any decision in vvliich the doctrine of Leake v. i;oiubay cases. 
Rohiruon has been rejJiidiated when the gift to a class 
fails as regards some of the members by reason of the 
Iliile against Perpetuities,' 


whole gift was void. It was 
fjointed out that the ])rimai-y duty 
of tlie Court was so to con- 
strue the will, as to carry out, as 
tar as possible, the intentions 
of the tcstatoi*, and that if the 
Court comes to the conclusion 
that the testator had the primary 
intention of benehtting all the 
members of a class, and if such 
intention fails by reason of its 
being void, yet if the Court can 
de<lnce a secondary intention, that 
at least such members of the class 
should take, as were in existenco 
at the time of the testator’s 
death, then effect should be given 
to such secondaiy intention 
but not otherwise. Of. 
nai v. Kahli Jim (1S90), I. L. K., 
lo f5om„;t>li(9;U). Ill Madras, tlie 
leading decision is Mattjanima v. 
I^iUbnanahhaytja (18S0), I. L. K., 
1*2 Mad., 393, where it was held, 
that ill the case of a gift to a class 
of persons to be ascertained at 
the death without issue of .4 
who took only a life estate, the 
gift took effect, as regards a jier- 
son, living at the death of A with- 
out issue, even though, tlie gift- 
over to his possible brothers might 
have been inoperative, Cf. Sri- 
nieasa v. Daruiaf/tida/mu (1889), 
I, Ij. R., 12 Mad., ill, wheie a 
gift of a fund to a daughter, for 
life and to transmit the corpus 
intact to bei- male descendants 
was held not to be a gift to the 
male descendants as a class, but 
to give the daughter, a daughter’s 
estate, to devolve upon her male 
descendants. See also Chekl:one,' 
luUi V. Ahmed (1886), I. L. K., 
10 196, where a gift, to 


take effect, at an imlefinite future 
time, was held void under tlie 
Mahomedan Law. In Calcutta, 
the observations of Wilson, J., 
cpioted above (p. 177) have been 
applied to the case of a testa- 
mentary gift ; see Jdioha Tar ini 
x.Pmnj lAtll (1897), 1. L. R., 24 
Cal., 646 ((560). In a recent 
case before Mi*. Justice Stanley, 
Ilojornoyee v. Troyfnrht Mohituy 
(1901), 6 C. W. X., 207, it was held 
iifion the authority of Leah: v. 
7iohiu.so«(l817),2Mer., 303; Pmrks 
V. Moseley (1880), 5 A. C., 7H ; and 
Ju re Daieson (1888), 39 Cb. 1)., loo, 
that where a gift is ma<lo to a 
(•.lass of persons some of wliom at «* 
incajiable of taking, the disposi- 
tion fails as to all and tliat the 
rule applies, even I bough all tluj 
memliers of the class arc born 
before the gift tak(.*s effect, if it 
was antecedently possible, that 
they might not have boon so born, 
inasmuch as, the fact, that tlu^ 
gift might have included objects 
too remote, is fatal to its validity, 
irrespective of the actual (*vcnt. 
The (^ases reported in I. L. R. , 12 
Cal., 663 ; and 1. li. R.. 22 Bom., 
533, were apparently cited in argu- 
ment but were not noticed by tlu^ 
Court. 

• Reference may iisof idly b«' 
made to two recent (h?cisi(uis of 
the Judicial Committee wdiich have 
some bearing upon the (pie.stions 
discussed above. In the first of 
these cases, Tarakeswirr Hoy v. Soni 
Sekhareswar (1883), 10 I. A., 51 ; f, 
L. R.,9 Cal., 952, the Courts wej*e 
(tailed upon to construe the will of 
a testator who bad given ceitaiu 
properties to his bi'Other’s three 
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Let; 11 s now take a rctiospect, so that we may be sure' 
of the actual position : 

(i) III cases wheie sec. 101 of the Indian Succession 
Act and see. 14 of the Transfer of Property Act appl3% 
if a future interest in favour of a class fails by reason of 
remoteness as regards some of the members of the class, 
the interest fails as regards the whole class. This is in. 
accordance with Leake v. Rohinmn.^ 

(ii) Even in cases governed by the Indian Succes- 
sion Act ami the Transfer of Property Act, if a future 
interest in favour of a class fails as regards some of its 
members, mntlier by reason of its remoteness, nor by 
reason of its being obnoxious to the rule laid down in 
sec. 100 of the Indian Succession Act and sec. lo of the 
Transfer of Jb-operty Act, the interest does not neccssa- 


sons, thoir .son'i, j»Tandji(>iis anti 
other (lescondaiit^ in the mate line, 
and had diroeted, that if “any 
of them die without leaving a 
male child, Ids siharc shall devolve 
on the survivin';- iiophewsaiKl their 
male de.scondant«i and not on their 
other heirs.” It was contended 
that the gift over nas a gift to a 
class, composed of the surviving 
nephews and the descendants of 
deceased nephoMs and that, as some 
oi the descendants of deceased 
nephews might be born after the 
testator’s death and might con- 
sequently not lie legitimate objects 
of gift, the gift over was wholly 
void as to all the intended objects. 
The dudicial Couimittcc however 
held, that tlie phrase “any of 
them” meant any of the three 
nephews, not any of Iheir descen- 
dants, and that on the death of 
any of the three nephews, his 
share shall go to the sui*viving 
nephews or nephew and not to 
the descendants of a dead nephew. 
Ac(;ording to the constniciion thus 
adopted, the gift over was to 
persons alive and capable of taking 


on the death of the testator, 
to take elfcet on the death of a 
person or persons also then alive, 
and was competent according to 
the authority of Sonrjee Monee'ii 
Ciw as explained in the Tagorh 
Case, 

In the second case which came 
before the Judicial Committee, 
Jifti Kishore Dasi v. Debendra 
Niilh Sarlcar (1887), 15 I, A., J7 ; 
I. L. K , 15 Cal., 409, there was a 
gift ovei‘ to surviving brothers 
with a direction that the sons of 
a prctleceascd brother or brothers 
shouhl stand in Die place of their 
fathers; it was held, that these were 
two separate provisions; and that 
consequently in regard to the share 
of a brother dying, where there are 
no sofis of a predeceased brother 
in existence, there was a valid gift 
over to survivors, even aHsiuuitig 
that the second provision would 
have been void as being a gift to 
a class, some members of which 
might be qualified to take while 
others might not bo so qualified. 

• (1817), 2 Mer., 
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rily fail us regards tlie whole class. This is in accord- HuiDmary. 
unce with la re Coleman and Jarrom,^ 

(iii) In cases not governed by the Statutory law 
just referred to, the limits of the Rule against Perpe- 
tuities have not yet been jiidioially detenriined with 
prerjision. When a rule ot renioteness applicable to such 
eases conies to be definitively settled, it is doubtful 
whether there will Ik? attached to it as rider any such 
inflexible rule of construction as is embodied in Leake v. 
Rohlnsoa^ The policy of that rule lias been (iiiestioncd 
by high autboritj" in Kugland, and the reasons on which 
it is avowedly grounded, do not apply to the habits and 
customs of tlic ]>eople ot this country.* 


* (1S70), 4 Ch. 1)., 105. 

» (1817), 2 Mer., 303. 

« The reason for the rule in 
iCiigland is very clearly stated in 
Leake v. ItobinHori in a passa^-e 
which was adopted by Lord Chan- 
<;ollor Solborne in Pearks v. AJose- 
ley and which has been t| noted 
above {eee p. 143). Mr. Justice 
Wilson, referring to these remarks, 
said : “These words were used in 
Kiiglaml, a country in which the 
nearest relatives arc sei>arate in 
property, in residence, and in all 
the details of life ; one brother is 
no more alfected l>y a gift to 
another brother than by a gift to 
a stranger, and, there is all the 
ditference in the world between 
a gift to all the members of a class 
and a gift to some of them. Hut 
with Hindus the joint family state 
is the normal state ; so|)arato i>i o- 
perty is the excci»tiun. Kveii 
where individual members of a 
family have separate property, 
they may and generally do conti- 
nue to live together joint in food 
and worship, and joint as to their 
inherited property. Moreover, 
there are also ordinarily in or 
attached to the family a number 
of deiKjndeiit members and even 


dependents not strictly members 
of the family. This is the state ot 
things which every Hindu settlor 
and testator contemplates as exist - 
ing and <le.sii es to jun potuate. To 
people living in siicli family coni- 
muiiities, the UiFiguage of Sir 
AVilliam tirant seems to me by 
no means apju’opriate. It may 
make and jierhaps generally <iocs 
make comparatively little tlilfer- 
once whether the title to property 
is veste<l in a lai*ge or smalUu- 
number of the members of the 
family. The ditference would 
certainly not be such as to war 
rant the use of tlie expression, ‘ a 
new will ’ in the same sense as in 
Kiigland.” I. L. K., TJ Cal,, (>83. 
See also p. G7^», where Wilson, 
J., points out that l ules of coji- 
struction borrowed fj*oui Jilnglish 
law ought not to be iiidiscri- 
iiiinately applied to people \vhos«! 
habits of thought and modes of 
expression are ra<lically dif- 
ferent, The Judicial Coininittee* 
observetl in the case of 11 anoohuiu 
Promd V. liabooee Manraj (ISoO), 
(> Moore’s I. A., 411, that “ tlecfls 
and contracts of the people of 
India ought to be liberally cou- 
strue<l. The form of expression 
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(iv) III cases not governed by the Statutory law, when 
a gift to a class fails in respect of some of its members 
for reasons other than remoteness, there does not seem to 
be any good ground why an artificial rule of construction 
should be imported to defeat the intentions of the donor ; 
such intentions, Avherever they may be fairly ascertained, 
ou^lit to be carried out as far as the law allows. Bhhea 


tlie literal sense is not to be so tions, however, have been only too 

much regarded as the real moan- often for^jjotten or ignore<L 

injj;' of tlie parties which the trans- > (LSS4), 11 1. A., 161 ; I. L. K-, 

action discloses.” These observa- 6 All., r>60. 



LECTURE VIIL 


The Rule against PERPBTumKs as it afukots 
Powers. 

In the present lecture, 1 purpose to examine the Proiimiunry 
operation of the Rule against Perpetuities upon powers. 

It would be impossible within the scope of a single lecture 
to place before you an elementary exposition of the 
doctrine of powers in its manifold applications, and any 
such extended einjuiry would, indeed, be foreign to our 
present purpose ; we must, therefore, liuiit ourselves to a 
statement and illustration of the leading principles which 
govern (piestions of remoteness in [)owers. Besides, you 
will find tliat the principal (|uesti()ns which arise in 
this department of our subject have not, to any appre- 
ciable extent, received the benefit of judicial exposi- 
tion in this country, and, as pointed out by the Judicial 
Committee in a recent case,^ the English law of powers 
is not fit to be applied generally to Hindu Wills. It 
therefore, seems desirable to confine ourselves to an 
examination of such only of the leading principles of 
the subject as do not owe their origin to any very special 
or technical features of English jurisfuuuhmce. 

A power has been defined as an authority reserved 
by, or limited to, a person to dispose of, either wholly or 
partiall}^ property either for his own benefit or lor that of 
others^ ; the word is used as a technical term and 


• Motimhoo V. Miimoohni (1807), 
I C. W. N., mi; I. L. II., 21 liom., 
709 ; ‘24 I. A., 93. 

® “ A powor of appointment is 
a power of disposition given to a 
pei'son over property not his own. 


by some one wiio clireets the mode 
in whicVi that power shall bo 
exercised by a particular instru- 
ment.'* Pfr Sir (rcorge Jcasel, 
M. IL, in Pre.mff v. (^fement (1881), 
18 Ch. 1)., 499 (504). 
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must be distinguished from the dominion which a man 
has over his own property by virtue of ownership. 
Powers must, further, be distinguished from trusts. In 
the language of Chief Justice Wilinot, powers are never 
imperative, they leave the act to be done at the will of 
the party to whom they are "'given ; trusts are always 
imperatives, and are obligatory upon the conscience of the 
party intrusted. Powers and trusts, are, however, occa- 
sionally so blended, and partake so much of the nature 
and qualities of both tliat it may bo difficult to say under 
which category a particular disposition ought to be placed ; 
judicial decisions, have, therefore, established an inter- 
mediate class called powers in the nature of trusts.^ 

A power may be void for remoteness by reason of the 
existence of one or more of several circumstances. In 
the first place, a power is bad, the scope and pnr|)Ose of 
whicdi is to create a perpetuity or to render proj>erty 
inalienable beyond the term allowed by law. In the 
leading case ii[)on the subject, Duke of Marlboronffh v. 
Lord Godolphin^^ the devise was of real estates to several 
persons ler life, with remainders to th(nr first and otlier 
sons in tail male successively ; tlie testator further 
empowered and directed his trustees, upon the birth of 
every son of each tenant for life, to revoke the uses 
therein limited to their respective sons in tail male, ainl 
to limit the estates to siudi tenant in tail for his life, with 
remainder to his sons in tail. Lord Northin</ton lield 
that the power to revoke was void as tending to a pei-pe- 
tuity. 

In the next place, if a power can bo exorcised at a 
time be3n)nd the limits of the liule against Perpetuities, it 
is bad. This may hap{)on in various wa^^s. For instance, 
if the donee of the power may have to be ascertained at 
a remote period, a power exerciseable such a person, 
is invalid. Or, if the subject-matter in respect of which 


» llimiiHit V. Olyn (1739). 2 W. & 
T. L. c:., 


(1759), 1 Mod, 40 L 
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the power is to be exercised nmy not come into existence 
within the limits of time presGribed by the rule, the power 
would be bad* Briefly spejiking, if the occasion on which 
the power can be exercised may fall Ijeyond the limits of 
ihe rule, whether by reason of the nature of the subject- 
matter, the object or the dunition of the power, it is void 
i‘or remoteness. But, when either the donee of the |)ower 
or the occasion for its execution is confined in terms with- 
in the limits of tlu> rule, the power is valid. Thus, a 
])Ower given to the unborn child of a living person is too 
remote, as its eflect is to tie up the property and render it 
incapable of disposition during the whole life-time of such 
<duld‘ ; in fact, as Lord (Chancellor Helhorno pointed 
out, the eflect is [)recise]y the same as if there had been a 
gift to the unborn child for his own benefit dependent 
upon a condition that could only be ascertained at the 
moment of his death, which would he clearly beyond the 
permitted limit of time.^ If, however, the unborn child 
lias a general power, that is, a power which the (lon(?e 
can exercise ij) favour of any person he j>leases, lie imiy 
appoint to himself or to his own executors and adminis- 
trators® ; he has, consecjuently, absolute control over the 
|>roperty, and such a power, being, as liord St. Leonards 
puts it, in the nature of pro{)erty, does not fall within 
the mischief of the rule.^ But if the exercise ol* sucli 
general power is made conditional on the consent of some 


* WoUa»ion v. Kin(j ( 18GS), L. K, , 
S Eq., 165. 

• Morgan v. (irnnow (1S73), L, 
K., 16 Eq., 1 (10), It will be 
refweinbei’ed, of course, that under 
the Enj’iish law, if a life or lives 
in being is not taken as part of 
tlie period during which vesting 
is postponed, tlie other portion, 
namely, twenty-one years cannot 
he exceeded ; thus liiniUitions 
which may possibly take effect 
boyon<l twenty-one years from the 
instrument coming into operation 
are void for remoteness. Palm*'/r 


V, Hoi ford, 4 Uuss. (IH28), 40rl ; 
Siteaktuan v. Spetiknntn (1<S19), N 
Hare, 180. 

* JrwiHV. Ftirrto' (I HI 2), 19 Ves, , 
86; MarkeozU v. Mookfiuzie (1851), 
:i M.IC. & (1., 559. 

* iSug<ien on Dowers, 68*1; JJriu/ 
V. lirne (1881), 2 Cl. E., 45:1 ; sec 
Cooke V. Cooke (1887), aS Ch. 1>., 
202, where it was held tljat in 
the case of a voiihiblo settlement, 
subsecpiently conhrmed, thcporio<l 
from which the rule is to be 
reckoned runs from the date of 
the deed. 


Tower how 
vitin.tt?d. 



186 


THE LAW OF PERPETIUTIKS 


(hnKlier 

V. 

JoltuHOttm 


in::)ht 

‘ V, 

Hurt IK tU, 


Scp.'irul'lo 

limitations. 


other person or contingent on the happening of some 
possibly remote event, the power is bad.* 

As an illustration of the way in which remoteness of 
the subject-matter may vitiate a power, we may take the 
case of Goodier v. Johnson^; there the testator directed 
his trustees, after the death of the longest liver of his son, 
his daughter and any widow whom the son might leave, 
to sell his estate and apjdy the proceeds for certain speci- 
fied jiurposes; us the trust itself was void for remoteness, 
the gift of the sale-proceeds which were not ascertainable 
within the limits of the rule, was also invalid. Similarly, 
in BUtjht V. Harfnoll ^ there was a direction for the sale 
of a property alter certain incumbrances subsisting there- 
on iiad been discharged (which might possibly happen 
beyond the time limited by the rule), and for the distribu- 
tion of the proceeds among such of the grand-children of 
the testator as might he living at the time of the sale in 
sucli proportions as his daughter should by will appoint. 
The bequest was void as well because the class to take as 
the siihject-matter, might not be ascertained within the 
limits of the Rule against Perpetuities. 

You will rejnember that in a previous lecture, I 
explained to you the principle of separable limitations, 
and pointed out that unless a settlor or testator bas him- 
self separated the contingencies, the Courts will not split 
the gift for him. The same question often arises in 
reference to the separahleness of powers and is governed 
by similar rules ; that is to say, when a testator or settlor 
has given distinct powers to distinct persons, one may 
be good and anotlier bad for remoteness ; but if be has 
not liimself separated the powers, the (Courts will not 


* S*^e Movfjan v. Oronow (1S73), 
L. U., 10 Kq.^ 1, whore the power 
w.as OKorciHeable iipon marriajye, 
aiiU Lord Sel borne said : “ Mar- 
riapfo in t)io case of an unmarried 
and unborn child is an event as 
uncertain with rejjard to the 
time at which it may take place. 


if it ever does take place, with 
reference to lives in being as death 
is.” also Wehlt v. Sadlf.r 

(1872), L. R., 14 Eq., 03? ; L. R., 8^ 
Ch. Ap.,419. 

• (1881), 18 Ch. D,,441. 

■ (1881), 19 Oh. I)., 294. 
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undertake to do it for liiin* This rule, though simple in 
theory, may, as in the case of direct limitations, lead to 
considerable difficulty in application, which may be illus- 
trated by the instructive case of Attenhoroufjh v. Atten-- 
horovgh} In that case, the testator devised property 
to yl, his heirs, executors and administrators upon trust to 
divide it into moieties and to pay the income of one moiety 
to A for Ufe, with a direction, out of such moiety to set 
apart a sum of £5,000 to be held h}' trustees ii})on trust 
for a or such of his children as to yl might seem meet; 
and, when A and all his children should he dead, the al)ove 
sum to he sul)ject to the same trusts as the other moiety. 
The testator appointed A his sole executor, and the will 
coiitaiued a power to fill up vacancies in the trusteeship. 
It was contended that the power was void for remoteness, 
but \^ice-< -hjiiieellor Wood observed: “As regards the 
creation of the |)ovv(u' and the persons in whom it is vested, 
it is to be exercised by yl, the testator’s brother or other, 
the trustees of this will ; I think it may j)rop(M ly be divi- 
ded and cojisiderod as two distinct powers, one v(‘sted in A 
and the other in the persons coming in as his successors 
in the trust und(‘r this will. Therefore, the brother, is 
a person who clearly litis rigid to make a valid appoint- 
nuMit, whatever might be said if any succeeding trustee 
had atteni[)iod to exercise this ]>ower.” 

The rjiiestion lias sometimes been raiso<l whetlier a j)Owor 
which tends to a perpetuity and cannot be sustained to the 
full extent, is void in its entirety. It may now be accepted 
as settled law, though there are dicta of eminent Judges 
to the contrary, that a power, bad for rcmot(uie.ss, must 
fail as a whole, unless it is separalile. Lord ( vhancellor 
Eldon remarked in Ware v. Polhill^ that if a power is 
bad to the extent in which it is given, you cannot model 
it to make it good. The question was elaborately discussed 
by Vice-Ohaucellor Wigrain in Ferrand v. Wilson^^ 
where that learned Judge observed : ‘‘ If the will of the 

‘ (1S55), 1 K. & J., 2913. ® (18*5), 4 Hare, TDl ; lo L. J., 

• (1805), 11 VcH., 237; 8 li. R., 141. Cli., 41. 
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te5t{itx)r diJ, in cfteci:, resolve itself into a single intention 
that a ]>articular act shall be done, or a particular limita- 
tion shall take effect at a i)eriod which may possibly be 
more remote than the law allows in favour of a party 
designated, it is obvious that the Court may not be able 
to model the power, and at the same time give effect even 
in part to the actual intention of the testator ; but if the 
mind of the testtitor be, tlmt successive acts* shall be 
(lone from year to year, commencing with the 3 ear after 
bis death, and if each of these acts be complete in itself, 
and, if each act is an exact falfilment, as far as it 
goes, of the intention of tlie testator, both as to tlie 
thing done and the parties to be benefited by it, why 
should not a court of justice sustain such a power, so 
long as the exercise of it, determined by events as the}- 
stand at, the death of the testator, will not he affected 1)3" 
the law against perpetuities, and hold the ])ower void 
only for the excess. The will of the testator is lawful 
at its commencement, and continues so from daj" to (la3’ 
during all the acts j)rovided to be done, and until it 
becomes unlawful only b}" being carried bevond the 
])eriod allowed by law.” This result, amply supported 
by authority, is based on sound principle, for, in oider 
to the vesling of an interest under a power, the exercise 
of that ])Ower is a condition precedent, and if siudi 
exercise may take place bewond the limits pres(*ribed 
by the rule, the whole interest is too remote and tails. 
If we fix any arbitrary limits and say that tlie j)ovver 
thougli tainted with the vice of remoteness, is good if it 
is actually exercised before something happens, it will 
lead to the utmost uncertaint}' in the ap[dic:itioii of the 
rule, and land us in hopeless difficulty.^ 


» In Wood V. W/iU4i (1839), 4 
Myl. & (:;r.,400 (4Si>); S L. J. Oh., 209. 
Lord Ohancellor Cotteiihani. after 
hohliiiff that a particular power of 
sale was valid, went on to add 
that *Mf it were otherwise, the 
sale in question is within the per- 


mitted period amV there would not 
he much doubt of its valiflity, 
until tlie cx])iration of that pe 
riod,” This dictum can hardly 
l>e considered as good law. Indeed, 
Loitl Lang<hile, M. K., who heart! 
the case in the first instance had 
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To the rule I have Just explaiiiech namely, that if I'owor not IkmI 
a power can be exercised at a time beyond the limits of }K>s.si'bie 
the liule against Perpetuities, it is bad, we have the neces- 
sary corollary that a power which cannot be exercised 
beyond the limits of the Rule against Perpetuities, is 
not rendered bad by the fact that within its terms an 
appointment could be made which would bo too remote. 

Thus, i'or instaneo, a general power to an existing person 
to appoint to children, graudchildren or issue, without 
expressiiig the time within which they must be born, is 
good, for the donee of the power may appoint to such 
issue as are within the line of perpetuity ; in other words, 
it does not follow that because the original power might 
ha\ e l>een badly exercised, yet, if it is exercised so as not to 
iniVinge the rnlo, the mere possibility of its being exercised 
in another way, would make the power void.^ This, of 
course, must be carefully distinguished from the rule that 
if the exercise of a power is made contingent upon an event 
wliieh may, by possibility, happen beyond the limits of the 
rule, the mere fact that the coutingeiic}^ has actnally hap- 
pened earlier and thus rendered tlie exonnso of the j)ower 
practicable within the prescribed limits, does not validate 
the power ; lor in such ii case, the [jower is bad in its very 
inception, Jind subsequent events cannot make it goo<L To 
take an illustration : if the power of selection is exclusive, 
that is to say, if it is a power of appointment among a 
class, which authorises the donee to select one or more of 
sucli class to the exclusion of the others, the power will 
not fail sim|)ly because a remote ap[)ointmeiit may possibly 
be attemptetl under it. On the other band, if the power 
of distribution be non-exclusive, that is to say, if it be a 

intimated serious doubU “wliether 10 Cli. Ap., ^5, Cf. MoiiraJtoo w 
the power might not be void cf^> Mamoobai 1 C. VV. N., ; 

orirfinf'.y either as tending to a per- also Uonldey v. Mdwbai/ (1700). 
pcttiity or being iiK^apable of being 1 Ves., loO ; lioutMge v. DorrU 
modelled and distribuUxl.’' (7 (1794), 2 Ves., .*157 ; Atkuhorough 

L. .J, Ub,, 203 ; 4 Myl. and Cl*., 171; v. AUmhorouifh (18.15), I 1C. & 

2 Keen, 0()4). J., 290. 

* mrk V, Dakytis (1874), L. K., 
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power which authorises the donee to distribute the property 
among the class in such shares and proportions as lie 
pleases, but not so as to exclude any object entirely, the 
power is void if the final determination of the class might 
possibly be postponed beyond the period fixed by the Rule 
against Perjietuities.^ The essence of the distinction is that 
in the one case the appointment may not possibly be, in the 
other case it must necessaril}" bo obnoxious to the rule*^ 

In addition to the two rules I have just stated 
with refei-ence to the creation of powers, namely, that a 
powder which can lie exercised at a time beyond tlie limits 
of the Rule against Perpetuities is bad, but that a power 
which cannot lie so exercised is not rendered bad by the iact 
that within its terms an apjiointment could be made which 
would be too remote, you will have to bear in mind 
aiiotlier very important rule which relates to the execution 
of powers. It is treated as a fundamental {irincijde in 
the decision of <|uestions of remoteness in powers^ that 
the remoteness of an a[)pointment depends on its distance, 
not from the exercise but IVom the creation of the jiower. 
If the rule were otherwise, the operation of the Rule 
against P(n*petiutH‘s might be evaded in every instance 
under the cloak of a power. From this it follows that 
no estate or interest can be limited under a particular 
power, which would have been loo remote if limited 
in the deed or will creating the power.’^ This doctrine 


• CluillOO t>U 1*OW01'S. ^5 

• The of Viee-Cliancel- 

lo!' SViaUwell in Thomaif v. Thomas 
(1S44), 14 Sim., is ineon«isteiit 
with these priiieiples. ami its cor- 
re<!tness has been questioned, Lewis 
on Perpetuity, Sup., 160. -■SVe also 
OrijfUh V. rownall (1843), 13Sini., 
393. 

• SiJj’den on Powers, Itohin- 
sort. V. Jlardiutslle. (178S), 2 T. 
R., *241 ; 1 K. K., 467, 474, where 
Buller, J., said : “ 1 take it to be 
a clear rule of law on the execu- 


tion of a ]) 0 wcr, that the execution 
must have a reference to the power 
itself, and that a poison cUiiniin;? 
umler the cxocntion, takes un<ler 
the dee^l hy which the power is 
created ; ami therefore that th»3 
uses limited hy the power must be 
such as would have been good if 
limited by the original deed.” Seo 
also Bristow v. Warde{l79i)j2 Ves., 
il36; t'rompr v. Bar?*otf) (1799), 
4 Ves., 681 ; BrndentU v. Klims 
(18(11-2), 7 Ves. , 382 ; Von Brorkdorii' 
V. Maholm (1885), 30 Ch. D., 172. 
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is, however, sometimes stated in language which may 
prove misleading. It is said that the test of the 
validity of the estates raised is to place them in the deed 
creating the power, in lieu of the power itself ^ ; 
of course, this does not mean that when you apply 
the test you are to import or read into the instrument by 
which the power was created, the identical language em- 
ployed in the instrument by which the power is exercised ; 
that would evidently lead to many absurdities, from an 
inappropriate application of language to events which, at 
the date of the execution of the power had already 
happened though they were contemplated as future 
at the time of the creation of the power.^ In other 
words, the statement that “ the appointment must be 
read into the original instrument” is strictly true if it 
refers to tlie validity of tlie appointment ainl not to 
meaning of the words used.^ What the rule requires is, 
that no apj)ointment under a power is good, unless it was 
certain at tlic time of the creation of the j>ovver that if 
the appointment was ever made, tlio interest of the ap- 
pointee would vest, il* at all, within twenty-one years after 
lives tlien in being. 8imilarly, in tliis country, wlienwer 
the Hindu law is applicable, no appointment under a 
power is good, nnless the estate limited is such as might 
liave been validly conferred under the Hindu law l)y tlie 
donor himself under tlie deed creating the jiower.'^’ 


* Louis on JYnpotiiity, 488. 
Harviy v. Siracfn (18r)*J), 1 Drew., 
73 ; 'I'l L. a. Ch., 

* If follows thoi efore tliat wliere 
a power is oroatcfl by will, wliieh 
tiikes oftcot not from its <late but 
from tbe <loatli of the testator, 
the appointment must be reaU as 
if inserter] in the will at tlie latter 
pei’ioil. See Dt'vomtfdrfi v, Caven- 
dish (1782), 14 T. K., 741 ; Peard v. 
Kekervirh ( 1 852 ), 15 Ilea v. , 166; 
Wifkinson v. JJvnean (1861), 36 
Beav., 111. 

* It woul6 be erroneous to I’efer 


to tlie 01 ration of tlie power iiof 
only to (letoi-mine the validity 
of tlie ai>poinlment hi^t to rk toi - 
niinc the meanin;» of the appoint 
in^ instrument ; we ha ve to l onsi- 
der, what the words of the 
appointment mean, as used by thfi 
donee of the power, ami not what 
they would have meant, if used l>y 
the creator of the power. 

^ Cf. Tribhuvandas v. iUxmja- 
das (IStKI), I. L. K., 18 IJoiii.. 7, 
where Starlinjf, J., hehl, that in 
view of a direction in a will, that 
a deed was to be executed wbidi 


A ppoi lit merit 
road into 
•wipfiiial 
iiisirinnent. 
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To illusfcrate this principle, snppose a ftmd settled in 
trust for A for life, and after his death, in trust for such 
of his children as ho should by will appoint ; A appoints, 
by will, equally among such of liis children as, being 
sons, should attain twenty-one or being daughters should 
attain twenty-one or marry under that age ; A, then, dies 
leaving several infant children. The appointment is 
perfectly valid under the English law, as th^ estates 
limited to the children are such as, if they had been 
created by the settlor himself, wouM not have been ob- 
noxious to the Iliile against Perpetuities ; the interests 
of the appointee will vest within the period limited by the 
rule, as A was alive at the creation of the trust. Again, 
suppose a fund is devised in trust for A during his life 
and after liis death in trust for such of the children of 
us C should by will appoint. C, by his will, appoints the 
fund in equal shares to such of the children of li as shall 
l)C living at the death of A ; C then dies in the life-time 
of A. The appointment is olearlj'’ good, as the interest 
of tlio appointees will vest at the death of A who was 
alive at the testator’s <lecease.^ Now, consider for a 
moment, vvliat would have been the result if each of 
these cases had been governed by the Hindu Law, under 
which you will remember no interest can bo created in 
favour of an unliorn [person in the first ease, tlierefore, 
A can make a vali«l appointment only in favour of such 


Jiilioiild doclaro the trusts of tbo 
X>ropert.y, it was thv date of the 
deed siibseqnently cxeeuted whieli 
should be regarded in or<ler to 
determine the validity of the 
limitation of the profKjrty he- 
queathed and not the date of t)ie 
testator’s dotith ; consequently, the 
gift operated in favour of i)ersons 
who were born after the death 
of the testator and before the 
execution of the deed. It is 
dithoidt to sec how this <lecis\on 
can be i-econcilcd with the prin 
ciplcs discussed above. 


' Kiiidersh'y, V,(\, in 

Harty t/ v. Sfrari*/ flSo’J), 1 Diew., 
7:1; 22 L. J. Ch., The view 
taken by Lewis in his work on 
Perpetuities (pp. 491-49-), as to 
the invalidity of “ an appointment, 
made to the child of a person 
unborn at the time of the creation 
of the power, living at the date of 
the appointment and specifically 
iiunied in it ” cannot bo suxq)ort- 
cd, sae Gray, p. 320. Morgan v. 
iironow (1873), L. 11., IG Eq., 1. 

* See p. 6'>, antr. 
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of his children as were born at the date of the settlement, 
and, in tlie second ease, C can appoint only in favour of 
such of the (diildreii of B as were in existence at the death 
of thv testator. 

The |)rinciple is well illustrated by a recent decision Mofit-if/nM, 
of the Judicial ( committee.* In that case, a Hindu j/^uuoobai, 
habitant of Boinl)ay devised his property to trustees in 
trust for his wile and diuio'hter duvino' their lives and 

o o 

directed that if his daughter should die without chihlren, 
th(^ trust should, after the death of the widow and 
daughter, l)ecoine void, and the property delivered to sncli 
{•ersons as tlie daughter iniglit l)y will apjioiiit. The 
Privy Council held tliat the power was good, but that the 
a|)pointment made by the daugliter was valid only in so 
far as it was in favour of persons who were in existence 
cither actually or in (‘ontemplation of law at the deatli of 
tlie testator. This is in harmony with the ruh^ lai<l down 
in 'litoovi' V. 7u,//(>rc“ tliat, although trusts ar(‘ not un- 
known to Hindu Law, no testator can, by the intei’vimfion 
of triiste(‘s, crealt? hemdiidary estjites of' a rdiaracter nnau- 
<hori>eti by law, on th(' principle that a man C[iiinot b(‘ 
allowed to do by indirect means what is forbidden to be 
done directly. I confess, liowever, that I find some dith- 
• nit v in following u[» tlie analogy whicli is a|)poi||pd to iii 
I ho judgiiKuif of ih(' Privy ( V>uiu*il, to Justify the exercise 
of a pow(‘i' hy a Hindu. )Sir Uichanl Couch, after 
j'ointing out lliat, on the authority ol' (h‘cid(al eases'^ too 
immeiauis to la' now ipK'stioncd, the* testairientary [lower ol 
a Hindu was well s('tlled and could be cx(‘rcis(*d, at Ifaist 
within the limits which the law prescribes to alicmation }>y 
gift niter riros^ went on to observe that two rules ap})licab]e 


‘ Mot ieafioo V. Mtunooinii (1807), 
U U., 24 I. A., 0 : 5 , 1 C. VV. N., 
; 1. L. H., 21 lioiii , 709, s. ( . 
ill tlie original comt, I, L. R., 
19 lloni., 047. Shh also Maiurnt- 
t‘u; w MorarJiiXm)), 1. L. K., 15 
lioni,,44,9, wliioti was in the course 
of tliO same aOniinistration suit. 

M, LC 


» 9 B. L. U., .177. 

• Soorjtifunoujf IiaHstid v. htoo 
hund/nt Mattirl.' (1802), 9 AJoorf* 1. 
A., 12.'1 ; Sonuton IhjHarh v. Jotjaf 
tSundan /Jasi (18.79), 8 IVloort) 1. A., 
85 ; Jit'er Vt-efidt St thee v, liajmdn' 
Perlah Sahet> (IS()7), 12 Moore I'.A., 
Ti. 

Id 
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to the matter in hand, were deducjiible from the Tagore 
Case^^ namely, (a) A person capabl<j^ of taking under a will 
must be such a person as could take a gift inter vivos^ and, 
tlierefore, must, either in fact or irj contemplation of law, 
be in existence at the death of the testator ; (6) The 
first taker under a will, may take for his life-time, — rules 
vvliich, it will be observed, define the recognised limits 
of the analogy between wills and gifts inter vivos^ an 
analogy wliich does not extend to the minutest particulars, 
but is restricted only to the nature of the interest in 
property which a testator can create, and the character of 
the persons in favour of whom a disposition can be made. 
His Lordship then went on to add : ‘‘ They arc not aware 
of any authority in support of the contention that in the 
})resent case, there woiild not be such a transfer of posses- 
sion to the person who would take by virtue of the power 
as is necessary to enable it to be validly exercised. It 
ai)[)ear.s to them to follow, from the first taker being 
allowed to have only a life interest, that his possession is 
.sufficient to complete the executory beque.st wliich follows 
the gift for life. The result of the dcei.sLons is that, 
according to .settled law, if the testator here had himself 
designated the [lorsou who \va sto take the property in 
the event of his daughter dying eluldless, tlie bequest 
would be good. The remaining question is whether bis 
substitiitiiig liis <laiigbi.er and giving her power to desig- 
nate the pt'vsoii by her will, is contrary to any ju'inciple 
of Mindu law. There is an analogy to it in the 
hiw of adoption, A man may by will authorize bis 
widow’ to adopt a son to him, to do wliat be had power to 
do liimself, and, although tliere is hero a strong religious 
obligation, their Lordships think that the law^ as to adoption 
sliow’s that .^iieli a power as that now in question is not 
eontrary to any principle of Hindu huv. Further, they 
think that the reasons which have led to a testamentary 
power becoming part of the Hindu law% are ap{)lieable to 

9 H. L. R., 377 ; L. R., I. A.. Sup. Vol., 17. 
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this power, and that it is their duty to hold it to bo valid. 
But whilst saying this, they think they ought also to say 
that in their opinion, the English law of powers is not fit 
to be applied generally to Hindu wills.” You will observe, 
in the first i>lace, thtit the objection that the person upon 
whom the power is conferred does not thereby acquire such 
an interest in property as would entitle him to exercise the 
power, is over-ruled on the ground that the first taker being 
allowed to have only a life-interest, his possession is suffi- 
cient to complete the executory bequest which follows the 
gift for life. But you will remember that, although the 
Hindu law recognizes qualified estates, namely, the estate 
taken l)y a Hindu widow, mother or daughter in her 
character as surdi, it is one of the characteristics of such 
estate that it does not confer upon the holder the right of 
alienation and does not make her a new root of descent. 
In tlio second place, if the reason assigned to support the 
power, is the sole reason, it would seem that if no interest 
whatsoever in the property is conferred on the person in 
whom the power resides, the power would be inca[)able of 
being exercised ; for instance, if an estate is granted for life 
to /I, with remainder to such of the sons of .//as C miglitby 
his will appoint, it is not easy to see, upon wliat analogy, 
tile exercise of the |K)\ver by may be justified. In tin? 
tbir<l phure, you will observe that a[>p(»al is made to an 
analogy furnished by the law of adoption. I do not wish 
to enter liere u[)on an examination of the controversy as 
to the (‘haracter in wliieli a Hindu female adopts, whether 
she does so in her own right or merely as the agcmt of her 
husband * ; but assiiniing for tlie moment tliat a widow 
ado|>ts under authority from and as laqiresentative of h«u' 
<leceased husl)and, you will not forget that even under the 
schools of Hindu law which recogni.se the right of the 
husband to delegate to his widow an authority to adopt, ^ 
the right of delegation is extremely limited as it can 


‘ Sue Dr. DliatCicIi;! rya. Coin- * Alayiuj on Hinfl'i L:«\v, . 1 I*J. 
inentaries on Hiinln l/iAV, 1,yJ. 


V, 
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be exercise<l in fuvoiir of tlie widow and widow aloned 
Thii?, surely, seems to be a rather slender foundation upon 
which to build a general law of powers. But the difficulty 
does not cease here ; for, let us assume again that the law 
of adoption does furnish an aiialogjr upon which we c*an 
act, and the (piestion arises, how far does the new analogy 
oxtmid ? Does it apply, as in the case of the analogy fur- 
nished l»y the law of gifts, to the nature of the* interest 
created, as well as to the character of the persons in whose 
fin our the power is oxercisetl ? It seems not ; for, tliere is 
nothing in Hindu law which forbids the exercise by a widow 
of the power of adoption conferred upon her by hei* 
busband in favour of a child born many years aft('r the death 
of her husband ; the dudicial (Jommittee, on th(» other 
liand, have laid down in the ease we have been discussing, 
thai the ]»ower could validly exercised only in favour 
of p(n\s()ns who were in existcmiM^ either aetiially or in 
eontem|dation of law at the death of the testator, iti^^ 
difficult to say, therefore, how far th(‘ analogy founded 
on the law of adoption (*xtends, and where it ceases. 
1 trust, however, you will not misunderstand the sco|>e 
of these observations, wljicli I have made, not with 


* See A inrUo Ltd Diitf v. Sarno- 
Ihisi {1900), 21 I. A-. TJS ; 
I. Vj. 11., -7 Cal,, 990 ; in its earlier 
reported in 1. Tj. li., '21- 
C:il.,oS9, ajid 1. I.. K., 25 Cal,, 
00*2. In Ibis case a husband bad, 
by his will, purported to authorise 
Ids widow, nhoiii lie made his 
t'Veeiitrix, joiidly with two other 
persoe.s whom he appointc’d Ids 
executors to atlopt a son to him; 
il was held by the Judicial Com* 
luittoc that the power of adoption 
^vlueh the testator ]>urported to 
,i;ive was one which the law dt)es 
rol alloAv, and that it was a riuli- 
mentary prineijde of Hindu law, 
that no one except the wnlow 
authorised for the purpose by the 
luisband, can adopt a son to liim 
after his decease. It was pointed 


out that the provisions of the will 
did not authorise an appointment 
by the Avidow alone, but an af>* 
poiiitmeut by her and two others, 
and that, consequently, thcie 
could not be any valid arloption 
by the widow. It may bo observed 
that, thonjrh the power is exerois 
able l>y the widow atone, restrie 
tion may be placed upon her 
choice of a boy, if the husband 
imposes a condition that persons 
iuiiiic<l by liiiii should concur in 
the choice. See Deem Charan v. 
Heera Lall (1867), 2Ind. Jur. N. S., 
225, rf, Su^^den on .PoAvers, p. 252, 
where it is laid down that if the 
consent of any person is required 
to the execution of a power, that 
like every other condition must 
be strictly complied with. 
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a view to question the correctness of the decision of the 
Privy (Jouiicil which is absolutely binding on the Judicial 
Coininittee and on all Indian Courts so far as it lays down 
any pi*oposition of law, but rather with a view to illustrate 
the danger of develof>ing the law by reference to super- 
ficial analogies. If the doctrine of powers is to he 
engrafted on thc3 Hindu law, let it be done by all means : 
but 1 venture to think that the recent decision oi' the 
Judicial (kiininittee furnishes as good an exainjile of 
judicial legislation as one could imagine, mid hardly 
belongs to the (dass of authorities which would be 
willingly a})plied and develo|)ed, rather than con lined 
to the exact point decided and u]>[>lied only to cases wlcn-e 
the facts arc closely similar. 

I ought to [)oint out to you that the <|uestions we 
have discussed, \ver(^ raised in an earlier ease in Pombay.^ A'rA 
Mr. Justice Farran who heard the cause in the first in- 
stance, held that [xiwers of appointment, wlietlku* gciuM’al 
or special, were quite unknown to the Hindu law, and no 
})lace could be found for them under that system ; 
learned Judge, how(3Ver, \\(mt on to hold that fh(3 aggn^- 
gate ot practical I’ighls which th<3 [lossessiou of ii general 
po\v(n’ confers upon tlx' indivi<iual possess(*iJ of them, 

])laces the donee of the power in the j)Osition of the owinu' 
of an al)solnl;<? estate and enables him to <leal with the pro- 
])erty as liis own ami to coni’er it upon wiiom lie. wished : 
e‘onse(|uently the power eould be validly exerrdsed, btit the 
persons in whose i'avonr tlie])OW'er is (‘xereisej, take from 
him and not from the original estate. The f'ourt ol‘ 
Ajipeal,^ however, ovcu’riiled this view^ o(‘ the Tuatter, and 
lield that there was no (d(‘ar {udneiph* of Hindu law wdiifdj 
forbade a be<juest to siudi |>erson as anotlier should appoint, 
sahject, ho\ve\er, to tlie same restrietions as the Hindu 


’ Jfirc.rhiil V. KahlUmi (ISUO), 
I. In., IT) Horn., ‘I2(> ; on appeal, 
(ISOI), 1. 1,. K., |(;i Bom., VJ± 
nlsf> Pert ah Naraiav, SatthaoK nar 
(1S77), 4 I. A., 1>J8; I. L. H., 
C'al., (»20, wliei'e a ]) 0 \vei' to 


api>oiiit a to ii 

iiiKler the Oiall) Act u' 

treated as valid. ( (. Sritmth v. 
Sitrim M ofiffola (ISdSi, ii B. L. B,, 
A. 144. 

* Sargent, J., aial Bay ley, J. 
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testamentary law imposes on the testator himself, namely, 
that the appointment should be made so that (i) the 
appointee might be ascertained when the event arose on 
which he was to take, and (ii) the appointee be a person 
who was alive at the death of the testator. In a later 
case in Bombay^ the question arose whether a Hindu lady, 
who had power under her husband’s will to appoint by 
deed or will to any person she thought fit, could direct in 
her will, that it should be lawful for her trustees to reside 
free of rent in a house belonging to the family ; reliance 
was placed upon the decision which I have just referred 
to, and the validity of the appointment was successfully 
maintained. The principle dedueible from these decisions 
is well illustrated by a very recent case^ in which the High 
Court of (Calcutta had to consider the validity of a power 
which authorised the widow of the testator to establish an 
idol and to dedicate properties for its maintenance. It 
was held upon the authority of Motivalioo v, Mamoohai^ 
that the {>ovver conferred by will to make a gift must bo a 
power to convey property to a person in existence either 
actually or in contemplation of law at the death of the 
testator, and consequently as the idol, to which the 
dedication was made was not in existence at the death of 
the testator, it must be treated as invalid. 

In the ap[)lication of the test by which the validity 
of an ap[)ointment in exercise of a power is tried, namely, 
to read it as inserted in the instrument creating the 
power, in place of the power, yon must not forget the 
fundamental distinction between particular powers created 
by deed and by will. A deed, as you know, speaks from 
the date of its execution, and subsequent events cannot 
affect the validity of limitations contained in it.^ A will, on 
the other hand, speaks from the death of the testator, and 

* {1S93), (foffirami v. Matfhow * (1897), 24 I. A., 98; I. L. R,, 
/M,s, 1. Ia K., 17 Bom,, 600. 21 Bom.. 704). 

® (1897), Uitenriralal v, Hmn ^ A voidable deed, if subee- 
Chumira, I. L. R., 25 Cal., 405; quentl.v confirmed, speak** from its 
sf'ii also Rojomoyee v. Troylucko- own date for this purpose. Cooke 
mohlney (1901), 6 C. W. N., £67. v. Cooke (1887), .88 Ch. D., 202. 
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limitations which were apparently bad when the will was Powers croated 
made, may prove to be good when it conies into operation* j^y 
Hence, in the ease of a power created by will, children 
born in the testator’s life-time, though after his will, stand 
in the same position as children born at the execution of 
the deed in cases where the power is created by deed. The 
distinction, however, is limited only to instruments creat- 
ing the j)ower, and does not extend to instruments execut- 
ing the power. To take one illustration, an appointment 
cannot be made in exercise of a power in a marriage 
settlement, in favour of the graud-ehild of the parties, 
because the j)arent of such grand-child could not {)ossibly 
be in existence at the date of the creation of the power ; on 
the other hand, in exercise of a power created by a will, a 
valid appointment can be made in favour of a grand-child of 
the testator, inasmuch as the parent of such grand-child 
must have been in existence, either actually or in contem- 
plation of law, at the time when the will took effect. To ^ 

take another example, in Sla7*^‘ v. Daktpu^^ a t(3stator gave v. 
certain property u[K)n trust for his grand-daughter X 
for life, and after her death for her children, or such of 
them as she should by deed or will appoint ; .V, by her 
will, appointed one-liftli of the fund to (nudi of five 
children for lil'e, all of whom were living at the <leath of 
the original testator, and directeil that, after the death of 
each child, the sliare in which the child had a life-interest 
should be held in such manner as the child might by will 
appoint, with limitations over in default of appointment, 
in favour of the survivors in different events. Lord 
liomilly, M. R., held that the power was well executed, as 
all the children were in existence at the time of the 
creation of the power, and this view was affirmed on 
appeal.^ 

* (1873), L. K., 15 Eq., 807; on • also l^aard v. KekawirJi 
appeal (1874), L. R., 10 Cli. Ap., (1852) ; 15 Heav., 16(> ; 21 L. J., Cb., 

85, following the decision of Shad- 456, where Sir John Romilly, M, 
well, V.C., in Phipaon v. Turntr R., held that the <U>noe of a power 
(1838), 9 Sim., 227. Sm VkXno lUll cannot give the fund to any person 
V. 13 Ir. Cb., 517. to whom the original creator of 



200 


THE LAW 05 rKUlMfiTUriTES 


General 

powers. 


I have already pointed out to you the di.stinction 
between a |reueial and a particular power of apj)oiiit“ 
nient, and shown that a general power of appointment 
is outside the Rule against Perpetuities. As Lord 8t. 
Leonards says, a general power is, in regartl to the estates 
which may be created by force of it, tantamount to a 
limitation in fee, not merely because it enables the donee 
to limit a foe, which a particular power may also do, 
but because it enables him to give the fee to whom he 
pleases ; in this respect, there is no distinction between 
a power exercisable by deed or will, or by will only ; 
whatever estates may be created by a man seised in fee 
may equally be created under a general power of 
appointment ; and the period for tiie commenceinent ot 
the limitatious in point of perpetuity, is th(‘ time of the 
execution ol* the power and not of the crcsition ol‘ it/ 
When, therefore, a married woman exorcises a general 
testamentary power, the time under the Rule against Per- 
petuities, runs from her death, and neither from the date of 
the instrument creating the |)ower, nor from tlie date of tlie 
will.^ But you must not overlook that the Aery principle 


the power could nob liimsolf have 
j]jiven it, and ti eated the power, 
vvhicli had b(?on created by will, 
as Well exercised in favour of the 
t estatoi ^H f^randson wlio Was born 
between the date of the will an<l 
the time when the power came 
into ctfec^t, that is, the rleath of 
the testator : Cf. Wilkhtson v. 
Duncan (IStil), :^l) Heav., Ill ; !>(> L. 
J., Ch., 4115 ; Duke of Devanehire 
V. Gamiulhh (1782), 4 T. K., 741, n. 

* Siiiy<len on Powers, p. 391. 

* Hona V. Jurkaon (1885), 29 Ob. 

!>., 521 ; Ednutnds v, JuhmmdM 

(1885), W. N., 1885, p. 206 ; 53. 
L. T., 717. The decision of James, 
V.C,, in He PowdVs Trmi (1869), 
39 Ij. J., Ch., 188, is inconsistent 
with the course of authorities on 
the siil)jeet, and was dissented from 
by Chi tty, J., in Houe v. Jack- 


eon, 29 Oh. f)., 521 (526) ; it has, 
however, been defenclod hy Prof. 
Gray on the f^round tliat, althoug^h 
a life tenant with a general power 
exercisable by deed, has practically 
a i)resout unconditioned rij;ht to 
turn bis limited interest into an 
aVisoliite interest and may, there- 
fore, be regarded as having al- 
ready a(^(inire<l sneh pj-esent un- 
conditioned absolute interest, the 
case is ditferent with a life tenant 
who has a power whicli he can 
exercise only by will ; he is not 
practically the owner, he cannot 
transfer to himself, indeed, he is 
the only person to whom he cannot 
possibly transfer, as he must die 
before the transfer of the pi operty 
can possibly take place (Gray on 
Perpetuities, <5 526). Cf. Stuart 
V. Babinyfon, 27 L. R. Ir., 551. 
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upon which this rule is founded, namely, that a general Wo! Id shill 
power is, in point of alienation, equivalent to absolute aY/m/. 
ownership, shows that when we are concerned with a 
special power, the remoteness of an appointment under 
it is to be judged, not from the point of time of its 
exercise, but from the time of its creation. To take a 
somewhat strong example, if a person wlio has only a 
special }>ov er of apjiointment, in exercise of that [)ower, 
confers a general power of appointment, tlie vjilidity of 
the general power and of its exercise must he determined 
with reference to the creation of tlie s|)ecial power ; this 
becomes obvious when we r(‘member that the donee of the 
s])ecial power (^an api)oiiit only to particulai' persons, and 
the individual selecte<l in ex(U'eise of siudi special ))Ower, 
cannot appoint until his own death, so that no one has 
absolute control over the pro}>erty until the (haith of t1\e 
appointee under the special power,^ 

1 have now ex 
principles whieli re 

powers : we have next to consid(M* tlie (*onse(|iieiices wlnai 
an apj>oiiitment is tainted with the vice of reinot(*ness. 

Her(‘ it may he laid down as a general rule, tliat the effect of 
an Invalid apfiointmcnt upon [>rior or sn)>sc(]uent ap|)oiiit- 
ments, is similar to the effect oi‘an invalid limitation upon 
others which jirecede or follow it. Thus, if an appointment 
which is not obnoxious to the Itnle against I’erpetuities is 
followed by an ajipointinent wiiich lails by reason of remote- 
ness, its validity is not thereby affected ; for instance, if under 
a testamentary power to ajipoint among issue, an apiioint- 
inent is made for life to a grand-eliild ot the testator born 
after hivS death, and ii(»on death of such grand-child, to 
its issue, the first appointment is good, thoiigli the lattei* is 
too remote.*'^ Bimilarly, where the first limitation is too 
remote and therefoie voi<l, a subsequent limitation to an 

> WoHaston v. Kinfj (ISOS), L. 16 Kq., I; contra, Dav. Pioc., 

K,, 8 K«i., 165 ; pkv (lilFanl, V^.O. ; Conv. (ani ir>6, note, 

followetl by Selborne, L. C., in * JtoufMfjo v. Dorrll (1794), 

Morifun v. Gronow (1873), L. R., U Ves., 357. 


plained and illustrated tlie leailin o- of in- 
, , valid appoiiil- 

gulale questions ot remoteness in jncni. 
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object of the power will not take effect, althongh the 
persons intended to take under the void limitation have 
actually failed; that is to say, although the first limitation 
is void, it does not accelerate others dependent upon 
it, which, if given immediately, would have been valid.^ 
In the same way, an appointtnent which includes objects 
not within the line of perpetuity and wdiich is not se- 
verable, is wholly void, and the fund cannot be given to 
those to whom it might have been legally appointed*; this 
corresponds to the rule that where there is a gift to a class, 
some of whom are within the Rule against Perpetuities 
and others are not, but the class itself and the shares o|* 
each cannot be ascertained within the legal limit, the 
whole gift is void. I ought to point out to you that a 
departure from the strict rule has been suggested by 
Lewis® in cases where the power authorizes appointment 
only among those of a class who come within due limits, 
but the actual appointment is to the whole class some of 
whom may foil beyond the prescribed limits. According 
to that learned atithor, although when a power embraces 
objects, not necessarily within the perpetuity boundary, an 
appointment to a class, including persons too remote, is 
void as a whole, yet if the power authorizes an appointment 
to such persons only as are capable within the ruh' 
against Perpetuities, an appointment extending to persons 
too remote and therefore strangers to the power, will be 
good pro ianto ; the remote appointees not being objects 
of the power, the remoteness affecting the gift to them, 
ought no more to invalidate the rest of the appointment, 
than would the introduction into it of the names of 

* Alexander V, Alexandicr grave v. Atkinson (1844), 1 Cull., 

2 Ves. Sr., 640 ; Robinson v. Hard- 100; Ratdijfe v. flampson, 1 Jur. 
castle (1788), 2 T. R., 241; Bailey N. S. (18r>5), 1104; (Irogam v. 
V. Lloyd (1829), 5 Russ., 330 Dapping, 6 Ir. Ch., 265 ; Wain- 
(Sugdon, 508). loright v. Miller (1897), 2 Ch., 255 ; 

• Jee V. AiidUy (1787), 1 Cox., mUw ('Vaflf«(1898), ICh., 498 ; Tur- 
"3^2^ \ HouUedge v. Dorril (1794), 2 ney v. Turney (1899), 2 Ch., 739; 
Ves., 357 ; (yviffith v. Pownatl Siigden, 505, et seq., 1 Jarman, 
(1843), 13 Sim., 393; Harvey v. 260. 

Stravey (1852), 1 Di'cw., 73 ; PalS' • Perpetuity, p. 498. 
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persons who are not members of the class at all, and in 
reference to whom no question of remoteneSs could arise ; 
and the case would seem to be stronger when after the 
appointment, but before the interest created by the power 
takes effect, the class is actually reduced to those who are 
proper objects of the power. This view, 1 need hardly 
point out, is contrary to the principle that, if an appoint- 
ment is ,bad, the Court cannot undertake to mould it and 
separate the legal from the illegal portion, but it may be 
presumed that if a case were to arise in otir Courts, tliia 
liberal view would prevail on the grounds explained in 
the decision of the diidicial Committee in Rai BisJien 
CItand V. Amnuda Koer} 

Tlie (piestion has sometimes l)een raised whether the Doctrine ot 
equitable doctrine of election a)>plies to cases where, in ex- 
ercise of a power, void for remoteness, appointments are 
made in favour of objects who canj^ossibly take no benefit 
under it. It s(‘enis that when an apjnintment fails by reason 
of its transgressing the Rule against Perpetuities, the ( Courts 
are not likely to favour attempts of that nature hy calling in 
aid the application of the doctrine of election. You will re- 
member that the princi)de of election is, in substance, that 
ho who accepts a benefit under an instrument must adopt the 
whole of it, conform witli all its pro\isions andyenouiice 
every right inconsistent with thein^ ; the foundation of 
the doctrine is that yon cannot accept and reject the same 
instrument, you cannot, to borrow the expressive phra- 
seology of the fScotch law, apjuobate and reprobate the 
same instrument, you cannot, while claiming under a 
rleed, interfere by title |)arumount to prevent another part 
of the deed from having effeet according to its construc- 
tion.* This [)rinciple ap[»lies to ajjpointments under 

* L. U., 11 1. A., 101 ; sf.H also tvKf-MciseU. bnf also when it i,s im- 

F&Jir/t&ti V, (1S7S), l.L. il., expi’c isorl. (Tag. Lect., 

4 Cal., 514. Itha^bceii suggeNted p. 17U). 

V>y Mr. Henderson tbat the priiu • Strmtjhhl w StraatfiM (17^5), 
ciple of s. 79 of tho Indian >Su<’- 1 WUiite & Tudor D. (X, 410. 

cession Act is appliaUde not only * JMrmhiifhurn v. Kirwan (1S()5), 
when a testamentary power is not 2 Sclu k Lef., 444, Codrmuton 
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Doctrine of 
election. 


) Vf.illaiilon 

V. 


powers, and it may be stated as a general rule that where 
there is a direct appointinent to strangers to the power 
and a gift by the same instrinnont to the persons entitled 
in default of appointment, the latter will be put to their 
election.^ But you must remember the important 
exception that the doctrine of election is to be applied 
as between a gift under one instrument and a claim dehors 
that instrument and adverse to it, and is not to be 

applied as between one clause in an instrument and 
another clause in the same instrinneift. The leading case 
on the subject is Wollaston v. Kln/f^'^ where a testatrix, 
having, under her marriage settlement, power to ap})oint 
a fund in favour of the (diildren of the marriage, in 

execution of the ])ower, appointed by will a })ortion of 

the fund to her son for life, with remainder to such 
persons as the son sliould by will apiioint ; there was also 
a general residuary aj)p()intment of th(^ settled fund, 

subject to all otlier ajjpointments made tliereof, to her 
daughters, to whom benefits out of her own property 
were also given l)y the will. Vice-Chancellor Gitfard held 
that the power to tlie son to appoint by will was void ior 
remoteness, and the danglibu's took under the residuary 
apj)ointment the settled {u'operty appointed to the son ; 
the appointees under the testtimentary ])Ower executed 
by the son sought to |»ut the daught(*rs to their election 
between the settled property a|>pointed to themselves by 
the son and the ]>roperty of the testatrix given to the 
(laughters by her will. It was lield by yhaneellor 

James in a considered judgment that tlie doctrine of 
eleetion did not apply, as ihi^ daughters could not be said 
to claim adversely to the will within the meaning of the 
rule. The learned Judge, after (‘Xplaining the prinei|)le 
on which the (lo(drine of election rests and its applicabiJi- 
tv to gifts imulo in ex(Knition of a |>ovver, went on to add ; 

V. Codrintften (1S7-), li. K., 8 Cli. Ch. 1)., UOO ; /I'e? Brooksha^ik 
Ap., 578 ; L. K., 7 H. L., 851. 84 (Mi. IX, IfiO. 

* WhhtUr V. Wnhstf'-r (1794), *2 * (FSdH) L. K., S Eip, 105. 

Ves., :K57; AV (ISSI), 27 
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“ The rule as to election is to be applied as between a oit't 
under a will and a claim dehors the will, and ailverse to 
it, and is not to be applied as between one clause in a 
will and another edauso in the same will. It would seem 
a very strange thing that, in construing the same instru- 
ment the Court, dealing with a clause in which a tund is 
expressed to be given partly to .1 and partly to ./?, should 
hold tha^ the gift to A being void, the testator's intention 
is that yj should take the wliole ; and, then coming to 
another clause in which another fund is given to aiul 
no mention of A at all, it should hold that there is an 
implied condition that 7i shouhl giv(‘ back part of that 
which it was the testator’s intention that he should take. 
It is also material that the reason whv the gift fails is 
that there was an attempt to create a power in violation 
o1‘ the rules of law. I. aj)prehend that it is not for this 
( 'Onrt to aid such an attempt, either by tlie application 
of the doctrine of election or otherwise.”* 

I shall conclude this lecture with a bri(d* laderence to 
a class of powers which have been held to b(‘ outside th<‘ 
scope of tlie Uule against IVrjxdiiities, 1 moan |)owers ol* 
sale, exchange*, l(‘a.se arid other similar [cowers usually in- 
serted in setthmienis of real estate. Th(‘ validity of such 
powers, though doubted f)y Lord Eldon is now firmly 
(‘Staldisbeil, and without entering into a niinuti* examina- 
tion of tlie earlier aiithoi*ities on the sid>ject which arc not 
easy to reconcile, wv may rake it as well scttl(Ml that no 
limits are neci'ssarv in giving these powers to trustees. I 
may point out, how^evor, that though the |»ower of sale is 
unlimited in point of time, some limit is geru^rally I’ound 
in practice to avoid an infringement of the Uule against 
Perpetuities, and this limit in wdlls and s(‘ttlements is the 


V, 

King. 

James, V.C. 


Validity of 
power of sale. 


* Hiiid this caH (3 criticised by 
Prof, (tray (Perpetuities, 5r)7' - 
561), Cf. Warrenx. llriitatl {\Hii^))y 
1 J. & H.. 1 ; 20 L. J., Oh., 543, 
where Wood, V.C., said that the 
question is one of intent and in- 
tent only, and you cannot adhere 


to any ri^id foiniiila. iSW^ also 
ChurchiU v. ChHrr.hW (1867), L.U., 
5 Eq., 44. 

» Il o/V. V. Voihid (1805), 
11 \es., 257. 

® Siij^dcn cm l*owcr», |»|). 847 - 

sr,i. 
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Power of sale, period when the absolute interests vest in possession.^ 
But it does not follow that a power of sale which exceeds 
that period, if it be limited so as to avoid an infringement 
of the Rule against Perpetuities, is void. Thus, as point- 
ed out Sir George Jessel, M. if the devise be to 
trustees in trust for A for life, and after his death for li 
and (7, adults with a power of sale for the purpose of 
division, or, if the devise be to trustees to divide among 
several adult persons, with a power of sale for the purpose 
of division, the power is in each case valid.*^ Similarly, it 
has been held that a power to sell i:o raise money for 
paying debts or legacies is not obnoxious to the rule 
against remoteness. The reasons, however, which have 
been sometimes assigned why these unlimited powers do 
not violate the rule, are not very satisfactory;^ the most 
plausible one seems to bo that the trusts to whicdi siieli 
j)Ovvers are attached must either come to an end or can be 
destroyed within the limits fixed by the Rule against 
l^^rpetuities. 


» LantHheru v. Collier (1855-56), 
•2 K. & J., 709 ; 25 L. J., Ch., 672. 

also T(x:ile v. Swinsteod (1859), 
26 Beav., 525 ; Wolley v. Jenkins 
(1856), 23 Beav., 53 ; Biddle v. Per- 
kins (1829), 4 Sim., 135 ; Nelson v. 
Callow (1848), 15 Sim., 353; Wariny 
V. Coveninj (1833), I M. iS: K., 219. 


* Peters v. Lewes (1881), 18 Ch. 
D., 434. 

• Bee also lie Cotton (1882), 19 
Ch. D., 624. See also Sudeley and 
Baines <(: Co. (1894), 1 Ch., 334. 

1 Hayes’ Coiivtjyancitig, 49S 
(5th Ed.). 



LECTURE IX. 

ThK AGAINST PeIIPETUITIES IN RELATION TO 

Principles of (’onstruction. 

In the present lecture I purpose to discuss the Rule ‘■'>1“ of 

* , , . . ‘ , COILS ti' notion. 

agiiinst Perpetuities in relation to princi files of construe- 
tion. But, before I do so, I must ask you to bear in mind * 
the strong disapprobation, which eminent Judges have 
expressed, of all attempts to fetter the law by maxims 
which are almost invariably misleading, as they are so 
large and general in theii- language that they often in- 
clude something which is not really intended to be incdu- 
ded in them. Subject to this reservation, however, that 
stereotyfied rules cannot be accepted as infallible canons, 
if there is any rule ol‘ construction which is of almost 
universal apfJication, it is that which liord Wonsleydale LonJ 
called the golden rule for construing all written engage- 
ments ; ‘‘ In construing wills and indeed statutes and all 
written instruments, the grammatical and ordinary sense 
of the words is to bo adhered to, unless that would lead to 
some absurdity, or some repugnance or inconsistency 
with the rest of the iirstrument, in which case tlie gram- 
matical and ordinary sens<i of the vvord.s may be. modifieil, 
so as to avoid that absur<lity and inconsistency, but no 
further.”^ And this princijde is so hiitli fully applied 
that it has been laid down by Ohief Justiee Tindal that Tiudui, c. 
"‘not only ought we to look to the wonls of a will 
alone, to determine the operation and effect of the 
devise, but we ought to disregard altogetlier th<‘ legal 

* (fVei/ V. Pearson G H. l<;yd{il<\ Sm also per Loid Black- 

L. O., G1 (lOG) ; ‘20 L. .1., Ch., 173 burn in Caledon hin li. Co, v. JNorth 
(481); TheMusson v. Jlendlesham lirilish Ji. Co, (1881 ), 0 App. Cas., 

7 H. L. a, 4*29 (519) ; 28 L. Ill (181). 

J., Cb,, 948 (966) ; per Lord Wens- 
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Jtiile nguiu.-st 
Perpetoitior^ 
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crons tniotioii. 


! h' tif/tlinHin 

V, 

Sm / th , 


eonsequenoos which may follow from the nature and 
qnalitier? of the estate when such estate is once colleefed 
from the words of the will itself. In other words, 
whatever the instrument, it must receive a constimetion 
according to the plain meaning of the words and sentences 
therein contained ; but, although for this purpose, you 
ouijht to look to the instrument as a whole, not recklessly 
deviating from the literal sense of the words nor ^davishly 
adhering to them, when to do either would obviously 
defeat the intention which may be collected from the whole 
document, yet as Lord Halsbury put it,**'* you would be 
arguing in a vicious circle if you started by assuming an 
intention apart from the language of the instrument itself, 
and, having made that fallacious assumption (For instance, 
an assumption that the settlor intended to create such 
estates only as the law allows), you began to bend and 
twist the language in favour of the assumption so made. 

The principles I liavo just explained are applicabh^ 
to cas(»s wliere questions arise upon tli(^ Rule against 
Perpetuities, which is not a rule of construction, not a 
test more or less artificial, to determine intention, l>iit an 
absolute inflexible rule of law, one of tlie h^gacies of the 
Middle Ages, the object of which is to deleat intention. 
In such cases, therefore, tlie instnmicnt is to be construed 
without any reference to the rule, and then the validity of 
the disposition is to be t(‘sted by the application of the 
rule. Thus, in Drniaannon v. Smithy^ Mr. Baron Parke, 
one of the learned Judges snmnioiuxi to advise the House 
of Lords, in delivering his o})inion said: ‘‘There is no 
doubt of the course to be pursued. We must first as- 
certain the intention of the testator, or more properly the 
meaning of his words, in the clause under consideration, 
and then endeavour to give effect to them so far as the 
rules of law will permit. Our first duty is to construe 
the will ; and this we must do, exactly in the same way as 


* Smrborontjh v. Doe (h Savile Apj>. Ciis,, 2f)l(301); 5S L..1., J\ 
( a A. & E., 897 C., 18 (1()). 

^ Dm<h<r V. Dufey (1888), 13 • (1846) 12 Cl. & F., MG (099). 
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if the Rule against Perpetuity had never been established, 
or were repealed when the will was niatle ; not varying 
the construetion in order to avoid the effect of that rule, 
but interpreting the words of the testator wholly without 
reference to it/’ Mr. Justice Patteson, in the same case,* 
observed : I apprehend that in order to arrive at 

the true meaning of the will, it must be construed with- 
out reference to any rule of law respecting remoteness, 
that is, in the first instance, and for the sole purpose of 
ascertaining the testator’s meaning.”* And, similarly, 

Mr. Justice Maule said : “ The existence of the rule as 

to perpetuities is certainly no reason for altering the 
construction of the bequest. The words of the testator 
are clear and unambiguous ; there is no difficulty in 
dealing with them as they stand in the will, unless it be 
sought to evade the rule against perpetuity. It is 
hardly necessary to multiply authorities, and I must 
content myself with placing before ycu the statement of 
the rule by Lord Chancellor Selborno in a recent case® : 

‘‘The rule which has always been applied to cases of 
remoteness is tins : you do not im{)ort the law of remote- 
ness into the construction of the iustruinent, by which 
3'ou investigate the expressed intention of the testator. 

You take his words, and endeavour to arrive at their 
meaning, exactl^^ in the same manner ns if there had 
been no such law, and as if the whole intention expresserl 
by the words could lawfully take effect. I do not mean 
that in dealing with words which are obscure and ambi- 
guous, ^veight, even in a question of remoteness, may not So'.vx.rne, L. c. 
sometimes be given to the consideration that it is better to 
effectuate than to destroy the intention ; Imt I do say, 
that if the construction of the words is one about which a 
Court would have no doubt, though there was no law of 
remoteness, that construction cannot be altered or wrested 
to something different, for the purpose of escaping from 
the conatequfences of that law. So understanding the rule 

• 12 Cl. & F., 588. Cas., 714 (719) ; see also the obser- 

• 12 Cl. & F., 578-579. vatioiis of Dord Blackburn at 

• Pearks v, Mosel&tf (1880), 5 App. p. 733. 

M, LF 


14 
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the first question in every case of this kind is that of pure 
arid simple construction — what is the meaning of the words 
which the testator has used ? what would their effect be, 
if there was no law of remoteness ? You will not have 
failed to observe that in this passage a distinction is 
suggested between the case of an instrument which is 
expressed in clear and unequivocal language, and the 
Ambiguity, ease of a document which is really ambiguous and fairly 
capable of two constructions ; in the former case, yon 
must interpret the language as you find it and then 
apply the Rule against Perpetuities, however harsh the 
consequences may seem to be ; in the other case, if the 
disposition is really susceptible of two constructions, 
one of which will support, and the other defeat a 
testator’s intention, it is a fair presumption that the 
testator meant to create a legal rather than an illegal 
interest.® This is both good sense and good law, for, 
Lord Coke. as Lord Coke quaintly puts it, ‘‘ whensoever the words 
of a deed, or of the parties without deed, inay have a 
double intendment, and the one standetli with law and 
right, and the other is wrongful and against law, the 
intendment that staiideth with law shall be taken.” ^ 
This preference, in doubtful cases, for the construction 
which produces a legal result and carries into effect the 
intention of the tovstator, may be substantially strength- 
ened if it appears from the whole of the will that the 
testator had the law against perpetuities constantly before 
his mind and had anxiously guarded against making the 
liniitations contrary to that law.'*' 


’ See also the second rule in 
(ktUlin V. liromn (1853), 11 Hare, 
*17-, i>. 168 anfp: Cavlijfe v. Brancker 
(1876), 3 Cli. !>., 393 (399) ; Speak- 
man V. Speakninn (1819-50), 8 Hare, 
ISO (185) ; Taylor v. Frohinher 
(1852), 5 DeG. & Sm., 191 (197) 
Harvey \\ Slracf y (1852), 1 Drew., 
73 (126). 

^ Cltrialie v. Gosling (1866), L. 
JL, 1 H. L., 279 (290). also 
Atkinson V. Jlnfchhison (1731), 3 


P, Wins., 258 (260) ; KeAley v. 

Wilmot,298(3()7) ; Thellus- 
son V. Wkmiiford (1798), 4 Ves., 
*227 (312) ; Leach v. Leach (1813), 
2 y & O. C. C., 495 (499); Pearks 
V. Moseley (1886), 5 App. Cas., 
714 (719). * 

» 1 Co. LiL, 42a,V>. 

♦ Martelli v. Hofloinay (1872), 
L. 11 , 5 H. Lm 532 (548). See also 
C/niinnayt v. Brvinn (1765), 3 Burr., 
1626, which shews that estates void 
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It follows as an obvious corollary from what 1 have iilvaiin 
already stated that if a clause in a will is obnoxious to Irumif ile 
the Rule against Perpetuities, such clause cannot be dis- 
regarded in construing the will, but must be read as 
the expression of the testator’s intention as if no such 
rule existed ; any dispositions which, so reading and con- 
struing the will, are found to be the testator’s wishes, 
must be taken to be his wishes, and, if those wishes offend 
against the rule, the gifts would be bad, and must fail 
accordingly ; but they are not the less part of his will, 
and to be resorted to as part of the context for all purposes 
of construction, as if no such rule had been established.^ 

The principles I have explained, though simple in 
theory, and not particularly difficult in application, have 
unfortunately been sometimes ignored, and, if you examine 
the cases in the books, you will come across not a few 
in which well-settled canons of construction have been 
evaded with a view to prevent the operation of the 
Rule against Perpetuities. It is not necessary to discuss 
how far Judges may be or ought to bo able to defeat a 
rule of law of which they disajiprove, for, so far as I 
know, it is always avowed that the duty of a Judge in 
construing an nnambignons instrument is not to allow 
himself to be influenced by aii}^ considerations as to the 


for reinotoiicss would not be 
raised by implication. CJf, sec. 
71 of the Indian Succession Act. 

also Banke.H v. La Dasjwnrer 
(1840), 10 Sira., 576 ; 11 Sira., 508; 
0 U J. Oh., 1S5; 7 Jur., tUO. 
Mr. Marsdon thus siininifari.ses the 
result of the decisions : 

“The cases illustrating’ the 
effect, upon the construction of 
an instrument, of a reference in 
the instnunent itself to the Kule 
against Perpetuities, are, for tlie 
most part, those in which tbe ques- 
tion of remoteness has arisen in 
connection with the settlement of 
heirlooms or real estate, so as 
to go along with either other 
property in settlement or with a 
dignity. The rule seems to be 


that, even wlierc no executory 
trust is created, a direction that 
property shall accompany a digtii- 
ty, or other settle<l property, so 
far as the law will permit, or so 
far as the rules of law and equity 
wall permit, or so far as tlu* 
different nature or tenure of the 
property will permit, is a disposi- 
tion which opei'ates only within 
the line of perpetuity. Where 
the limitation in question is by 
wa3^ of executory trust, tlicro is no 
doubt that such is the ndo’^ (276). 

‘ Jlaasman v. Paarmi (1S71), 1j. 
K., 7 Ch. App., 275 (283), l.ord 
Justice James r'eviusing the deci- 
sion of Malins, V. C., iir L, Jb, 
11 Eq., 022(535). 
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ixlthnate resuU. But though this may be so idr theory, 
even Judges allow themselves, sometimes unconsciously, 
perhaps, to warp the language of an instrument so as to 
carry out the intention of the testator, specially if the 
disposition meets with the sympathy and approbation of 
the particular Judge; for, although the Rule against Perpe- 
tuities is founded^on a beneficent principle, its rigorous 
npplication undoubtedly causes considerable hardship in 
individual cases. One of the most striking instances 
of this iiregular action of the judicial mind which can 
neither be defined nor anticipated, is furnished by the 
oft-cited case of Forth v. Chapman^ where, contrary 
ohofWHtn. to the well-settled rule that the same words in different 
parts of a will should be given the same meaning, Lord 
Ohancellor Parker construed the phrase ‘‘die without 
leaving issue/' when used in relation to a gift over of free- 
hold, to mean failure of issue generally at any time, and 
when used in rclaiidn to a gift over of personalty, to ineair 
failure of issue at a certain time ; and the reason which 
was assigned for thus putting tw^o different constructions 
upon the same words in the same wdll, was that both 
the devises ought to be made good/ 

*(1720)1 V. Wms,, (563 ; Tudor, shares, as and when they should 

L C,, 371 ; 2 Jarman, 1324, attain, their ^respective ages of 

where it is shown that the principle twenty -two years, the interest on 

of Forth Chapman ha,s been con- their respective shares to be ac- 

firmed by a long train of subse- cumulated and to be paid to them 

quent decisions. along with the principal. Vioe- 

• For other instances in which Chancellor Shadwell held, that the 

rules of construction have been gift in question was a gift to such 

disregarded in order to give effect only of tlie daughter’s children as 

to a limitation whic h by ordinar 3 ^ wore alive at his death. It may 

rules would be void for remoteness, lie observed, as the gift was of a 

see il/of/f/ V. Moffff (1852), 1 Met*., residue, it was not contingent and 

654 ; 15 R. R., 185 ; Lsach v. Lmch consequently the provision for 
(1843), 2 Y. & C., 4&5 ; K&vern v. delaying payment was void, and 
WiUimns (1832), 5 Sira., 171 ; Ellioll the gift went immcxiiately on the 

V. Elliott (1841) 12 Sim., 276 ; testator’s death, as a gift in pos- 

lOL. J. Oh., 36.3, where the rule session, to the daughter’s children 

in Andrews v. Partinf/ton (1791), then living ; but if the gift is 

3 Brown O. C., 404, was not ap- treated as contingent, it is difficult 

plied. In the last of these cases, a to see how the decision can be sup- 
testator gave his personal estate portetl. Similarly, in Kerern v. 
to his daughter’s childi'en in equal WilliamB^ where a testator gave 
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The same anxiety on the part of Judges to prevent Modifying 
a testator’s dispositive scheme from jjroving abortive by 
reason of the rule against remoteness, is manifested in the 
series of cases which have established the doctrine that 
when there is a good absolute gift, and the settlor or testa- 
tor goes on, in an additional clause, to modify the gift, and 
by modifying it makes it in part too Remote, the modifi- 
cation is rejected but the original gift stands. This result, 
of course, can be achieved only by ignoring two familiar 
rules of construction, namely, that though the Courts can 
construe and expound the words of a will, yet they cannot 
strike them out of it entirely,^ and that preference ought 
to be given to the posterior of two inconsistent clauses.® 

The principle, however, of rejecting the subsequent quali- 
fication, void for remoteness, which is sought to be en- 
grafted upon the original absolute gift, is firmly established, 
and is defended on the ground that the author of the 
limitations intends the prior absolute gift to prevail, ex- 
cept so far only as it is effectually superseded by the 
subsequent qualified one® ; and here I ought to add 
that the principle ajiplies as well to ajipointmcnts under 
powers as to bequests and devises. 


his properties to trustees, after 
the (loath of his wife, in trust for 
the grand -children of his brother, 
to be by each of them received 
when they and each of them 
should severally attain twenty- 
five and not before, it was lield 
that only those grand-children who 
are born before the death of the 
testator’s widow, should share in 
the property. This decision may 
be supported on the pi-inciple, that 
upon a gift to a class, only those 
are included who are in existence 
at the time of distribution, and the 
time of distribution is taken to be 
the time when the first of the class 
is entitled to his share. As autho- 
rities for the proposition that when 
a gift to a class on reaching a 
certain age is accompanied by a 
valid gift ovei’ on failure of any 


member of the class to roach that 
age, all members of the class com- 
ing into existence before the eldest 
reaches the requii’ed age, are al- 
lowed to share, see Atiflniwjf v. 
Partington (1791), Brown C. C., 
401 ; Barrmglon v. TnX/vrm (1801), 
0 Ves., 345 ; Whilbrnad v. St, John 
(1804), 10 Ves., 152 ; Halm v. Balm 
(183{)), 3 Sim., 492 ; In re BmmeVs 
Entate (1879 80), 13 Ch. IX, 484.' 
Bee also Theobald on Wills, 257, 
2 Jarman, 1018. 

• Per Lord Hardwickc in South- 
mt V. WaUon (1745), 3 Atk., 226 
(2.33). 

® Per Baron Parke in Morral v. 
Sutton (1845), 1 Ph., 533 (537), 14 
L. J. CJh., 266 (269), referring to 
Co. Litt., 112 h. 

• Lewis on Perpetuities, 5S5. 
Quwre : Whether the distinction 
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One of the earliest ca>ses which established the rule 
that \Yhere there is an absolute gift followed by an at- 
tempt to limit the effect of that gift, if the limitation 
cannot for some reason take eflFect, the original gift will 
take effect, is Whittell v. Dudin^; there a testator 
devised tlic residue of his estate to be equally divided 
among his wife, spoils and daughters, and directed, as to 
the shares of the daughters, that they should bo placed in 
the funds in the names of trustees, that the interests be paid 
to the daughters for their lives for their separate use, and 
that after their deaths, the shares, to the interest of which 
the daughters should have been entitled for life, be giv'en 
to their children equally, with benefit of survivorship ; 
two of the daughters survived the testator, and subsequent- 
ly died without children. 8ir Thomas Pliuner, M. R., held 
that the latter [>art of the residuary bequest could not be 
looked upon ns the sole and original bequest to the 
daughters and their^childron, but was a qualification an- 
nexed to a prior gift ; consequently in the event which 
happened, upon failure of the specific objects for wliose 
benefit the limitations were engrafted on the absolute gift, 
as the (pialifi cation could not take effect, the original gift 
[u-evailed, and the representatives of the daughters were 
entitled to their shares. The principle thus laid down was 
followed in Lassence v. Tierney^ where Lord Cottenham laid 
down that if a testator leaves a legacy absolutely as regards 
his estate, but restricts the mode of the legatee's en joyinent 
of it to secure certain objects for the benefit of the legatee, 
upon failure of such objects the absolute gift prevails ; 
and this view was subsequently adojded by the House of 
Lords.^ 

In the cases 1 have just mentioned, the disposition 
in the modifying or qualifying clause failed for reasons 
other than the vice of remoteness. But in Arnold v. 

faintly suftiiosteil by Lewis (p. 540) aUlrmecl on appeal, at p, GOO. 
between wills and deeds in this * (1849) 1 Mac. & G., 551 ; 2 Hall 
respect, is well founded. & Twells, 115 (131). 

* (1820) 2 Jac. & Walk., 279 ; » Kellett v. Keilett (18G8), L. K., 

22 R. U., 124. Cf, Watkins v. 2 H. L., IGO, per Lord Chancellor 
(18G2), 32 L. J. Ch., 396, Cairns. 
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Congreve^ where a testator, who had absolutely devised 
certain legacies to her grandchildren, directed by a 
codicil that the share of each grandchild should be settled 
on it for life and afterwards on its children, the limitations 
in favour of the great-grandchildren were void for 
remoteness, and Sir John Loach, M. R., held that the 
absolute interests conferred on the grandchildren w^ere not 
affected by the ineffectual attempt in the codicil to modify 
them. Similarly, in Ringx. Ilardwivhe^^ a testator who had 
absolutely bequeathed all his personal estate equally to his 
two sons and two daughters, went on to direct, concerning 
the shares of the daughters, that the share of each daughter 
be invested in the names of trustees in trust to pay the 
income to her during her life, and upon her death to 
her children, to beconu? vested in them when they 
attained tlic age of twenty-five, with gifts over in case any 
of such children died under twenty-five ; Lord Langdale, 
M. R., held that the gift over was void for remoteness, 
but that the absolute interest given in the first instance to 
the daughters, was in no way affected by the futile 
attempt at restriction conkdned in the modifying clause. 

The leading authority upon the precisely analogous 
class of questions in relation to the execution of jiovvors, 
is Carver v. Bowles? In that case a testator, in exercise 
of a power under his marriage settlemeiit, appointed a fund 
to his two sons and three daiiglibu’s, to be e(]iially divideil 
among them, and then proctaMled to declare that the 
shares of the daughters should be lield for themselves 
for life without power of anticipatioi7, and upon llieir 
death to go to their issue. Sir John Leach, M. R., 
held tliat the bequest to the issue was void for remote- 
ness, hut that did not affect the absolute interest a|q)ointed 
to the daughters. The same ]>rinc]|>]e is dediufible from 


‘ (18,30) 1 Russ. & Myl., 209; S 
L. J. Oh., 88, O. S. 

■ (1840) 2 IJeav., 352. See also 
Harvey Strurey (1852), 1 Drew., 
78 (189) ; Stephen v. Oat Men, 
(1855), 20 468 ; Oemird v. 

Butler (1855), 20 Beav., 541 ; 


Courtier v, Oram (1855), 21 Boav., 
91 ; Churchill v. Church ill (lWj7), 
B, R., 5 K<1., 44 ; hyddon v. 
Ellison (1854), 19 Beav., 565; lieAd 
V. Reid (1858), 25 Beav., 469. 

* (1831) 2 Russ. & Myl., 301 ; 9 
L. J. Ch., 91, (). S. 


liiily 

V. 

Uardwicb 


Carvet 

V. 
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Kampf V. Jones^^ wliere, however, it is doubtful whether 
the whole modification was rejected because the bequest 
was in favour of persons who were not objects of the 
power, or because it was tainted with the vice of re- 
moteness.^ 

You must remember, however, that to bring a case 
within the principle I have explained, it is essential that 
the original gift should be an absolute gift ; in other 
words, the failure of the modification attempted in the 
qualifying clause, if it does not affect, cannot also enlarge 
the scope of the prior bequest. As an illustration, I may 
refer to Whitehead v. Rennett^ where a testator directed 
his property to be sold and the proceeds “ invested 
for the benefit of his three daughters,” the interest of the 
fund to be paid to each of the daughters for her life, and 
upon the death of each of them, half of her share to be 
paid to her children at the age of twenty-one, the other half 
to such grandchildren for life only and afterwards to their 
children at twentj^-one. Kindersley, V. C., held that the 
gift to the children of the grand-children was void for re- 
moteness, but that the direction to invest for the benefit of 
the daughters subject to the limitations stated, did not 
amount to an absolute primary gift. 

The principle I have just explained has been applied 
in England in cases of settlements on married women 
with a clause against anticipation. You wdll remember 
that under the English law, an estate in fee-simple or a 
life interest may be given to the unborn daughter of a 
living person inasmuch as the whole interest must vest 
within the period prescribed by the Rule against Perpe- 


’ (1837) 2 Keen. 756 ; 7 L. J. Cli., 
63. 

* In Churchill Churchill 
L. R.. 5Eq., 41, Lord Romilly, M. 
K., said tl)at if an appointment is 
complete and absolute, and if in 
a subsequent part of the will the 
testator seeks to impose a condi- 
tion and restriction on the ap- 
pointment first made, as the 
subsequent condition and restric- 
tion are simply void, the original 


gift remains unaltered and un- 
affected by that which has in 
truth no efficacy whatever.” See 
also Harvey v. Stracey (185*2), I 
Drew., 73 ; 22 L. J. Ch., 23. See 
McDonald v. McDonald (1875), 
L. R.. 2 Sc. & Div., 482. where 
the principle was substantially 
affirmed by the House of Lords. 
Cf. Cooke V. Cooke (1887), 38 Ch. 
D., 202. 

• (1853) 22 L. J., Ch., 1020. 
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tuities. If, however, there is a clause against anticipation 
attached to the estate it cannot be dealt with as a whole ; 
there will be a condition precedent to dealing with the clause against 

_ , 1 -I 1 • 1 anticipation. 

income of each year, that the year should arrive ; and as 

this may not happen within the time limited by the rule, 

an estate to an unborn daughter with a clause against 

anticipation will be too remote. Such an estate may be 

treated in one of three ways : firsts the restraint against 

anticipation may be regarded as good for twenty-one 

years after the life in being ; secondly^ it may be treated 

as wholly bad ; thirdly^ the clause against anticipation may 

be disregarded and the estate treated as valid ; this last 

view is the one which has been adopted in practice. The 

leading case upon the subject is Fry v. Cappet\^ where Frtj v. Ooppn'. 

under a power of appointment of a trust fund among 

children, the share of a married daughter who was unborn 

at the creation of the power, was limited to trustees, 

upon trust for her separate use for life without power oi* 

anticipation, and after her death, to such person as she 

might, by deed or will, appoint and in default, to her 

executors or administrators. Vice-Ohanoellor Wood held 

that the appointment was not void for remoteness, but 

that the restraint upon anticipation might be rejected and 

the rest of the appointment sustained.^ The same view 

* (1853), Kay, 1(53. in an instrument made in evecu- 

*“In the ease of an appoint- tion of a power of appointing 
ment under a power, the Court among children only, if the (votirt 
looks to the scope and intent of Hnds an appointment of a share 
the power, and in appointments by to one child, with ii direction that 
will of real estate, has, by the doc- such share shall he tlealt with in 
trine of aj pres, given effect to this ivay, the (7onrt may rejec^t 
them against the very Mords of that part of the limitation which 
the instrument and has enabled exceeds the legal limits. Although 
grandchildren, who were not the donee of the power cannot, 
objects of the power, to take under appoint to grainl children, nor to 
a limitation to a child for life, with persons unborn, in the manner in 
remainder to the children of such which he has attempted to limit 
child, by treating the first taker as the property, yet the Court will 
a tenant in tiiil ; and because the so modify the limitation as to 
words of the appointment would make it effective in the manner 
otherwise have been wholly in- inwhichitmaytakeeffectaccord- 
operati ye, the Court has thus given ing to the power.” Per Wood, 
effect to it in the mode in which it V. C., in Pr?/ v. fkippm\ Kay, 170, 
can take effect legally. Therefore 
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was taken by Janies, V. ()., in a later case,* in which he 
held that a clause against anticipation attached to an 
estate given to an unborn child should be disregarded ; 
and this was followed by Sir George Jessel, M. R., though 
not without some reluctance.^ 

In addition to the two classes of cases we have just 
considered, namely, cases in which an absolute gift is 
modified into a life estate and a remote remainder, and 
cases in which a valid estate is coupled with a clause 
against anticipation which is bad for remoteness, the 
doctrine may be applied where a gift is made in trust 
for a class of unborn persons and a discretion given 
to trustees to distribute the income in such proportion 
as they see fit or to add it to the capital ; it must be 
remembered, however, that to make the principle applicable, 
the clause giving the trustees discretion must be separate 
from the gift.® 


* Rh Teague's SeUlemeit^ ( 1 ^ 70 ), 
L. K., 10 Kq., 504. See also the 
<le(rision of Malins, V. C., in Re 
Cnugnghame' 8 Seidement (1871), L. 
II., 11 Eq., :m. 

*Jhi(M<m V. Hag (1870), 11 Ch. 
D., 045. See also Garner v. 

Bowies (18:U), 2 Hnsa. k M., :-W)l ; 
ThorrUon v. Bright (183(>), 2 Myl, & 
Cr., 230 ; Bickinson v. Mart (1850), 
8 Hare, 178 ; Hodgson v. Halford 
(1879), 11 Ch. 1)., 959, whore the 
question of reuioteness ou^ht to 
have been raised, but was appai*- 
ently overlooked. (■!, Armilage 
V. Coates (1865), 35 ISoav., 1, where 
the question of remoteness was 
raised, but not detoriuiued. 

“ 8oo Wehh V. Sadler (1873), L. 
R., 14 Eq., 53;i ; L. R., 8 Ch. App., 
419 ; where under a power in a 
mari'iage settlement to appoint to 
children, pi’operty was appointed 
to a son for life, subject to sucli 
trusts as be should, by deed, with 
the consent of certain persons or 
by will appoint ; it was held that 
the appointment to the son’s 
appointees was bad for remoteuoss 
inasmuch as the persons whose 


consent was essential might per- 
ba2>s not beboi’n till after the date 
of the niai’riage settleiriont. Lord 
Chancellor* Selborno obsei*ve<l that 
the consent was an inseparable 
condition of the exercise of the 
power, that in ideality there was no 
power except with (consent and that 
consequently there was no analogy 
between the etfect of the clause 
in question and tlio cases where 
thei’e was a separate and super- 
added condition after the gift 
of an estate. See, also WilNOih 
V. Wilson (1858), 28 L. J., Ch. 95 ; 
Herbert v. Webster (1880), 15 Ch. 
D. 610, which sliow that wlien 
gifts arc made to several persons 
by one description, but the gift to 
one is not affected by the existence 
or non-existence of the others, the 
gifts are separable, and if modify- 
ing clauses are not too remote 
when applied to the gifts to 
some of the persons, but are too 
remote when applied to the gifts 
to the others, they will be opera- 
tive in the former cases and 
ignored in the latter. 
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I shall conclude this lecture with a brief examination doc 

of what is known as the doctrine of which furnishes 

anotliex' striking illustration of the way in which Courts 
have sought to prevent the operation of the Rule against 
Perpetuities and thus to give effect substantially to the 
intentions of the testator, I must confine myself to a 
statement only of the leading principles of this topic, 
as the doctrine has not yet been applied to cases in India, 
and it may be expected that should it be so applied, the 
technicalities by which this useful principle of English 
law is hedged in, will not be imported in their entirety. 

The phrase cj/ pres, as you know, literally signifies 
7iear to it, and for this reason the principle has been 
described by some as the jxrinciple of ai)proximation. 

It sometimes happens that a testator has two objects 
in view% one primary or general, the otlier secondary or 
particular ; now, if these objects bo incompatible, and 
it be impossible to carry out both, seems reasonable to 
sacrifice the particular object so as to give effect to tbo 
general or paramount intent as near as map be to the 
testator’s intention, in accordance with law. Thus, Lord j,oni hi. 

St. Leonards, in a well-known ])assage, says' : “ It is 
a rule of law that where a testator has two objects, one 
particular and the other general, and the particular 
intent cannot be eft’ected unless at thc^ expense of the 
general one, the latter shall be carried into effect at the 
expense of the former. Tliis is the case where a man 
gives an estate for life, wdtli remainder to his issue ; but 
the estate is so given that all the issue cannot take, unless 
through the parent. The particular intent is that the 
parent shall take only for life ; the general intent is that 
all the issue shall take ; and in these cases, the Court 
will effectuate the general, at the expense of the parti- 
cular, intent, by giving the parent an estate tail.” The 
doctrine is nowhenj more clearly stated than by Butler Bailer, 
in one of his celebrated notes to Fearne on Contingent 


Powers, p. 49s, 



Butler. 
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Remainders* : The cases in which this doctrine has 
been received, have arisen on devises, in which the 
testator has expressed himself in ^erms which have been 
thought by the Courts to contain a clear indication of his 
intention that the devisee and his issue should take the 
lands and an intimation of the mode in which he intended 
the issue should take them ; and his language in respect 
to the mode of the issues taking them, has been thought 
by the Courts to be such, as construed literally, imported 
limitations contrary to law. In construing these devises, 
the Courts have considered that the testator’s primary ob- 
ject was, that the issue of the devisee should take the land, 
and that the mode in which the issue should take it, was 
the testator’s secondary object ; or, as it has been usually 
expressed, that the former was his general, the latter his 
particular intention. Then, in conformity to their uniform 
|)ractice of effecting the testator’s intention as far as pos- 
sible, they have thought themselves required to adopt that 
construction of the devise, which by including the issue 
of the devisee^ satisfied the testator’s general intention 
that the issue sliould take ; hut, which, at the same time, 
by raising for the issue, estates different from those 
which the testator appeared to have intendot^ them, 
sacrificed, to that extent, his particular intention. Thus 
where the testator has devised lands to a person and his 
issue and has appeared to intend that all the devisee’s 
issue should take the lands, and, at the same time, has 
appeared to intend to devise estates by |>iirchase to the 
children of unborn eluldren of the devisee, the (hurts 
have considered such limitations contrary to law ; but as 
the will has appeared to them to shew an intention that 
the issue should take, and this intention could be effected 
by the issue’s taking derivatively through the ancestor, 
the Courts, rather than the testators’ intention should 
absolutely fail of effect, have put such a construction on 
the devises, as vested the inheritance in the ancestoi* 
himself. Such a construction brings all the parties in- 


* Chap. I, sec. 6 ; ed.. Smith, Vol. I, p. 204. 
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tended to be benefited by the testator within the operation 
of the devise, and thus satisfies tlie testator’s general 
intention ; but, in respect to the mode in which the 
testator would be thought, by the literal meaning of his 
language, to intend they should take, this is materially 
varied, and thus his particular intention is sacrificed.” 
The whole of this passage was quoted in Monypenny v. 
Deriny^ by Baron Rolfe who observed : 

“ The doctrine of cy pres^ in reference to questions of 
[)erpetaity, arises where a testator gives real estate to an 
unborn person for life, with remainder to the first and 
other sons of such person in tail male, or with remainder 
to the first and other sons of such person in tail general, 
with remainder to the daughters as tenants in common in 
tail, with cross remainders amongst them. In such a case, 
the course of succession designated by the testator is one 
allowed by law, hut the direction that the first taker should 
take for life only, with remainder to.his children as pur- 
chasers, is illegal, as tending to a perpetuity. In sucli 
cases, the law, in order to prevent the testator’s intention 
from being entirely defeated, has treated his expressed 
intention as divisible into two parts : first, the intention 
that the first taken* and his issue male or issue 
general, as the case may be, shall all take in succes- 
sion, according to the legal course of descent ; and second- 
ly, the intention that the first taker shall take an estate for 
life only, and that his children shall take as purchasers ; 
and the two intentions being thus ascertained, the Courts 
have treated them as independent of each other, and hav(> 
said that the inability to carry into elfect the second or 
subordinate intention, shall not defeat the primary or gene- 
ral intention ; and such a <levise has therefore been held 
to give an estate in tail male or in tail, as the case may be, 
to the first taker. By these means, the estate, if left, as 
it were, to itself, will go in the precise course marked out 
by the testator, though it will bo (contrary to what he in- 
tended) liable to be diverted from that course by the act 


yt.ij 

V. 

Derhu;, 


Baron Kolfo. 


* See Monypenny v. DeHny (1847), 1(! M. & W,. 418 ; 17 L. J. Ks., 81. 
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of the first taker. Whether, in such a simple case as that 
which we have stated for the purpose of explaining the 
doctrine, it might not have been better originally to act 
on a different principle, — to have said that the two inten- 
tions were blended together, and so that the language of the 
will afforded no ffuide to shew what the testator intended 
in a case where his will in its integrity could not be carried 
in to effect, is a matter in which it would be vain to s}>ecuiate. 
The doctrine has been long recognised, and we should be 
unsettling landmarks if we were to call it in question.” 

One of the earliest . cases in which the doctrine 
was applied, is Ilamherston v. ITumherstoa^ where the 
testator devised his estate to trustees in trust to convey 
to A for life, after his death to his fiist son for 
life, and so to the first son of that first son for 
life, with remainders in default of the issue male of 
the first son of to the second and other sons of A 
and their sons, for life, in like manner. Lord Chancellor 
(yovvper, while laying down that an attempt to make a 
perpetuity for successive lives is futile, held tliat the 
sons of A living at the testator’s death should tnkc 
successively for life, but where the limitation is to the 
first son unborn, the limitation to such unborn son shall 
be in tail male. The case 1 have just mentioned was 
one of executory trust, but the rule is equally applicable 
to cases of direct devise. Lord Rornilly, M. 11., in a recent 
case observed : ' ‘‘ I think the doctrine of cj/ pres established 
by Ilumherston v. Humherston?’ is not a doctrine to bo 
confined to cases where the testator has made a will of 
an executory character, and has imposed on the Court, 
or on persons surviving him, the duty of carrying his 
general intention into ettect by framing a settlement for 
that purpose, but that this doctrine is a rule of construc- 
tion, and that when the Court finds that the object 

expressed by the testator is to give to A an estate 

* (1717) 1 P. AVms., 3‘U. See Smith w Catmlfoi'd (1793), 2 Vea., 

also Nkhol V. Nichol (1777), 2 098 ; 3 K. R., 36. 

W. lil., 1159; Pitt V. Jarleon * Parfltt v, //ember {lS(i7)y h, 11,, 
(1780), 2 Rro. C. C., 51 ; on apjieal, 4 Kq., 443. 
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for life, to eldest son another estate for life, Purfiu 
and to his eldest son a third estate for life, and so 
on, the Court will (iarry that intention into effect as 
nearly as it can, by giving to A an estate for life, and 
to his eldest son, if unborn at the death of the testator, 
an estate in tail male, or, if he be alive at the death of 
the testator, an estate for life, with a remainder to his 
eldest mn in tail male.”^ I ought to add that the 
doctrine applies to testamentary appointments in exer- 
cise of a power,^ and, consequently, if the donee of a 
power appoint by will to A. an object of the y)ower, for 
life, with remainder in tail to his first and other sons 
who are not objects of the power, this is construed as an 
estate tail in 

We have next to consider with what limitations the Application of 
doctrine has been applied, for it is by no means of univer- trioo how' 
sal application. In the first place, it seems well settled 
that the principle is applied only in.; wills, not in deeds^ ; 
the distinction, so far as English law is concerned, 
is supported by the high authority of Tiord Kenyon, 

Lord Eldon, and Lord St. Leonards, but it is not 
founded upon any intelligible principle, and ought not 
to be imported into this country, where junv distinc- 
tions between the construction of deeds and wills are 


• Seo Hampton v. Holman 
(1877), 5 Ch. D., 1S3 (190) ; Vander- 
plank V. King (1843), 3 Hare, 1 ; 12 
Tj. J. Ch., 497. The statement in 
Mortimer v. West (1828), 2 8im., 
274, that the doctrine of ey pres 
is limited to cases of executory 
trust cannot be regarded as good 
law. 

• Seo Robinson v. Hardcastle 
(1788), 2 T. R., 241 ; 1 R. R., 4«7 ; 
Pitt V. Jackson (17vS()), 2 Bro. C. C., 
ol, wliich lias been said to carry 
the doctrine to its extreme limits, 
but has lieen considered binding 
authority ; Brudenell v. Klims 
(1801), 1 East., 442 ; 7 Ves., 381 ; 6 
R. R., 310 ; per Lord Kenyon and 
Lord Eldon ; SlacJcpoole v. Stack - 


pools (1843), 4 Dr. & War., 320. 

• Sec Lyddon v. Ellison (1854), 19 
Beav., oO."}, where the Court 
held tliat the direction to settle 
shares on the daughters of the 
testator was an executory trust, 
not void for remoteness, whi<rh 
ought to bo executed as far as tlie 
law allowed. See also East v. 
Twyford (ISrd), 9 IJai e, 729, whore 
it was hold til at infontion to give 
life estates to persons not born in 
the lifetime of the testator is to 
bo aided, as far as tho Ijiw will 
allow, by the ey pres doc* rine. 

^ Urudenell v. h'lini-s, supra ; 
Adams v. Adams (1777), Oow]»or, 
651. 
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LimiUitioiis. certainly to be deprecated. Secondly, the doctrine has 
been held inapplicable to limitations in respect of personal 
estates^ or of mixed funds.^ Thirdly, a devise will 
not be construed cij pres when such construction might 
have the effect of passing the estate to persons to whom 
no interest is given under the will or of excluding persons 
who, but for the rule, would take an interest under the will. 
Thus, if the devise be to an unborn person for life, 
remainder to his first son in tail male, you cannot construe 
\t eif pres into an estate tail male for the unborn person, 
as this would let in the second and other sons.® Simh 
larly, if the devise be to an unborn person for life, 
remainder to his sons successively in tail general, you 
cannot construe it cy pres into an estate* tail male for 
the unborn person, for that would exclude the daughters, 
of the sons. Fourthly, the doctrine does not apply where 
the intention is only to create a limited number of life 
estates* ; but it is semetiines said that the case is other- 
wise, if the intention is to create life estates for ever.^ 
Fifthly, when estates for life are devised to a class, and 
the share of each member is given to his or her children 
in tail and some of the members are born and some are 
not, the doctrine of ey pres will be applied to the shares 
of the letter, although not to those of the former.^ 


• IloulledifH V. Dorrit (1794), 2 
Vos., 357 (365), 2 K. R., 250, where 
the distinction botwoen the case 
of real and personal estate is 
founded on the distinct law of 
descent applicable to each. 

• Boughton v. James (1844), I 
Coll., 26 (44). 

• Moiiypenny v. Bering (1847), 
16 M. & W., 418 ; 2 DeG. M. G., 
145; 22 L. J. Ch., 313. If the 
remainder, to the children of the 
unborn person is in fee, the un- 
born person cannot take a fee 
ey pres, for this would let in the 
collateral relations ; see Hale v. 
Pete (ia58), 25 Beav., 335. 

*Sea^mrd v, WUlork (1804), 5 


East., 19S. 

The ry pres doctrine does not 
apply where the intention is to 
create successive terms of years 
determinable upon death; see 
Beard V. Westcott (1813-22), 5 
B. <fe Aid., 801 ; 24 R. R., 553 ; 
Bonier inf e v. Lethbridge (1795), 6 
T, R., 213, 3 R. R., 157. 

• Per Sir John Rolt, L. J., in 
Forshrool' v. Forsbrook (1867), 
L. R., 3 Ch. Ap., 93 (99), with 
reference to which case see 
Hampton v. Holman (1877), 5 Ch, 
!>., 183 (193-4). 

• Vanderplank v. King (1843), 3 
Hare, 1. 
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Lastly, the operation of the rule is not to be extended,^ 
and consequently, the doctrine may be applied to 
some members of a class and not to others, as well 
as to a portion of the property included in a devise 
and not to the rest. Tlius, in Vanderplank v. Kimf 
there was a devise to the daughter of the testator 
for life, after her decease to all and every the child 
or children of A for their respective lives, and after the 
decease of such child or children of A, to all or every 
the child or children of all and every such child or 
children of and the heirs of their bodies as tenants in 
common. Wigram, V. C., held that although the devise 
was to the children of A as a class, the children of A born 
ill the lifetime of the testator were entitled to estates for 
life, and that the estates devised to the children of an after- 
' born child need alone be modified in accordance with the 
doctrine of cp p7vs. This clearly indicates the principle 
that the doctrine, founded upon the theory of approxim- 
ation, is not to be unnecessarily apj)lied to distinct shares 
of the estate so as to destroy the whole intention, merely 
because, with respect to another shai*e, tiie particular inten- 
tion is sacrificed to preserve the paramount intention.’* 


' Hale V. Phw (ISoH), 25 Beav., 
aaf) (33S) ; BrudeneM v. EhmUy 
supra ; BouifJdtyn v, Jamen, supra. 

» Hare, 1 ; 12 L. J. Ch., 497. 

• See also Line v. Hall (1878), 
43 L. J. Oil., 107. It lia,8 been 
soinetinies erroneously supposed 
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LECTURE X. 

Religious ani> Charitable Trusts. 

In the present lecture I purpose to deul with the subject 
of religious and charitable trusts. It would be impossible 
within the limits of these lectures, indeed it would be 
beyond their scope, to treat of the general law as appli- 
cable to charitable foundations, their creation and super- 
vision ; 1 can only discuss the subject from the special 
point of view of the Rule against Per|>etuities. 

Before I proceed to an examiiKition of what charities 
are, and how far they are affected by the Rule against 
Perpetuities, it is desirable to })oint out to you that the 
distinction between charitable and superstitious uses which 
is recognized in English law, Hnds no place in the law of 
this country. Those of you wlio have a familiar acquain- 
tance with the elements of English jurisprudence as sc^t out 
in the Commentaries of Sir William Blackstono, need 
hardly be reminded lliat tlie earliest form of charity 
consisted of gifts of land to religious houses. One of 
the inevitable effects of such a gift in feudal times was 
that the (hajvvn and any intermediai-e lonl of whom the 
land was held, lost theij* right to the military and other 
services, which were })revioiisly due from the tenant of the 
land ; hence, in the case ol' such a gift, the land was said 
to be in a dead hand, or, in Latin, in morfua ma)iu : the 
English wor<l Mortmain was coined to describe this con- 
dition, and the conve^aince of land in Mortmain was called 
mortising the land. It was soon found to be contrary to 
public policy that much land should be mortised, and 
consequently, after several partial restrictions, the Statute 
of Mortmain^ was passed in 127^, forlu'dding land to be 

» I. C. 2 , 
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•conveyed in Mortmain under the penalty of forfeiture 
thereof to the lord ol' the fee or to the Crown. You will 
see, tlierefore, that the earliest Statutes of Mortmaiii 
were called forth by the needs of the feudal ages, and 
it is one of the reproaches justly levelled against the 
juris] >rudeiice of an enlightened nation that even so late as 
1888, they were fornially repealed but in effect re-enacted ^ 
although the reason for the law had long disappeared ; 
tlie feudal rights of relief, wardship and marriage, which 
were lost when lands passed into the hands of a deathless 
owner, have long ceased to exist, and the British Infanirv 
and Cavalry have no longer to be maintained hy means ot‘ 
military tenures. It is extremely fortunate, iher(‘t'or<s 
that the rules of English law which prohibit bei^nests of 
money to superstitious uses, were never introduced into this 
country, where they would have been wholly inconsistent 
with the mode of life and habits of thought j)rev{i]ent in 
native society. Thus, in the case ot Attar aeif^di'itend 
V. Stewart^^ Sir William Grant held that the obj’ect of tlie 
Georgian Statute of JMortmain was wholly political, that 
it grew out of local (drcii instances, was intended to have 
a local operation, and was not a general reguhition of 
pro])erty efjually aiiplieable to any countiw in which it is 
by th(‘ rules of English law that projiert}" is governe<i. 
These observations w(‘re a(tce[)ted as good law and 
ai)])licahle to Iinlia by Lord Brougham, who pointed out, 
in the celebrated case of Manor of Lyons v. Last India 
Company^ that " the Statute of Mortmain was not applleal,>l»‘ 
to India, because it had its origin in a policy peciiliai ly 
adapted to the (di'cumstanees oi' the mother country.'' Then 
again, in the case of Asitna Krishna v. Kutnar Krishna^" 
Mr. Justice Markhy held that, it being assume<l to f>e a 
principle of Hindu law that a gift can bo made to an idol, 
which is a Caput Mortuum^ and incapable of alienating, 
you cannot break in iijion tliat principle by engrafting upoj> 

* Mortmain A(;t (18SS), al rrj hunj \\ (LSlIo), A. C., 8f). 

Viet., O. 12. " (1736) 9 (ieo. II, C. .336. 

• (1817) 2 Mer., H3. Hi It. R.. ^ (1836) 1 Moore, I. A., 272. 

162. See also Mayor af CanUr » (1868) 2 B. L. U., O. C. 47. 
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it the English law of perpetuities. Similarly in a later 
case,^ although the Courts set aside a will as creating 
secular estates of a perpetual nature, they supported 
devises of an equally perpetual nature in favour of i(fols. 
If it were necessary to refer you to a case arising upon 
the will of a testator other than a Hindu, I would invite 
your attention to the case of Das Merces v. Cones'^ where 
Norman, C. J., held that a bequest by a Roman Catholic 
of Portuguese descent, born and domiciled in Calcutta, 
for the performance of masses, is not a gift to superstitions 
uses.^ 

Having pointed out to you that in this country, gifts 
for religious and charitable uses s^nd on the same 
footing, we must now obtain a clear conception of what 
is meant by a charity ” before we can profitably'’ exa- 
mine tlie thesis that gifts to charities are not subject to the 
Pule against Perpetuities. In one of the earliest cases on 
the point, ^ Sir William Grant, Master of the Rolls, said : 
‘‘ Charity, in its widest sense, denotes all the good affec- 
tions men ought to bear towards each other ; in its most 
restricted and common sense, relief of the poor. In 
neither of these senses, is it employed in this Court. 
Here its signification is chiefly derived from the Statute 
of Elizabeth. Those purposes^ are charitable which the 
Statute? enumerates or which by analogies are deemed 
within its spirit and intendment ; and to some such pur- 
pose, every bequest to charity generally shall be applied.” 
If now yon look to the preamble to the Statute of 
Eli/abetb/’ you will find the following enumeration of 
charitable objects : the relief of aged, impotent and poor 
people ; the maintenance of sick and maimed soldiers and 
mariners, schools of learning, free schools, and scholars in 
niiiversities ; the repair of bridges, ports, havens, cause- 

' K^'ishnai'amani v. Anamla ^ Mur ice v. Binhop of Durham 
(1860). 4 B. L. R., (). C. J., 231. (1804). 9 Ves., 405 ; 10 Ves., 521 ; 7 

« (1804) 2 Hyde, 65. R. R.. 232. See also Hunter v. 

* See Andrema v. Joakim (1869), A tiorneipG {lSd9), A. O., 309. 
2 B. 1j. R., O. O. j., 148 ; Judah * Statute of Charitable Usen 
V, dadoh (1870), 5 B. L. R., 43.3. (1601), 43 Eliz., C. 4. 
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ways, churches, seabanks, and highways ; the education 
and preferment of orphans ; relief, stock or maintenance 
for houses of correction ; marriages of poor maids ; supports- 
tion, aid and help of young tradesmen, handicraftsmen 
and persons decayed ; the relief or redemption of prisoners 
or captives ; and the aid or ease of any poor inhabitants 
concerning payment of fifteens, setting out of soldiers and 
other taxes. This enumeration of course is not exhaustive?, 
and attempts have been made from time to time to 
bring particular gifts within the spirit and intendment 
of the Statute ; these may all be classified under one or 
other of the following heads : (1) relief of poverty and 
distress, (2) advarfCeinent of learning, (3) advancement of 
religion, and (4) general public purposes. As illustrations Pro»Hjtion « 
of gifts for the promotion of all forms of learning, I 
may mention the following; for the British Museum:^ 
for prizes for essays on statistics, politics or government, 
criticism and moral philosophy; ^ for the Royal 8o(dety 
to endow an existing professorship of mineralogy 
and geology and to I'ound a new professorship of arclaco- 
logy at London ;* to found travelling fellowships at an 
Oxfoi’d College to found a lecturership in polemical and 
casuistical divinity to educate boys in the study of 
mathematics to add bodlvs to a College Library;^ to found 
a professorship of economic fish culture.^ As an instance 
of a gift for general public purposes, I may mention the 
case of Mitford v. Reynolds}^ where a gift by a testator to 


• TrnstfifUt of BrUish Afoneum 
V. Whilfi (1826), 2 Sim. and St,. 
i304 ; 25 H. R., 270. 

• Thompson v. Thompfton (1844), 

1 Coll,. 881. " 

® Beunmont v. (Himtira (18(?H). 
I., R.,6 Eq.. 534; L. R., 4 Cb. 
App. , 309 ; Royal Society of London 
V. J'homyson (1881), 17 Cb. D.,407. 

^ Yalen V. UnimrsUy Codeye 
(1873), L, H., 8 Ch. App., 451 ; 
(1875) L. R., 7 H. L., 438. 

• Attorney-General v. Green 
(1789), 2 Bro. C. C., 492. 


• Attf/rney-Oeneral v. Man/arH 
(ir»82), I Vern., 54. 

’ Ailovney-i Central v. Hartley 

(1793), 4 Bio. O. C., 41 
® Attorney-General v. Merrhant 
(1866), L. R., 3 Eq., 421. 

® Bnckland v. Bennett (18S7), L. 
J., Notes, 7. 

(1842) Pb., 185; (1818) lOSim.. 
105, For otbci* illustrations of 
valid cbaritaV)le trusts, sot3 Cooper 
V. /SZff »<?».? (1889). 41 Ch. l>.. 552; 
Attonury -General v* Whonnood 
(1750), 1 Ves, 8r., 536 : Tatkam 
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the Government of Bengal, of his property to be applied 
to charitable, beneficial and public works, in the city of 
Dacca, for the exclusive benefit of the native inhabitants 
in such manner as they and the Government might regard 
as most conducive to that end, was held to be a good 
charitable bequest. In the same way, the illustrations 
appended to sec. 105 of the Indian Succession Act (which 
is inapplicable to Hindus) show that charitable gifts 
include gift for the relief of poor people, for the main- 
tenance of sick soldiers, for the erection or support of a 
hospital,^ for the education and preferment of orphans, for 
the siip])ort of scholars, for the erection or support of a 
seliool, for the building and repairs of ti bridge, for the 
makiiig of roads, for the erection or support of a 
church, for the re[>airs of a church, for the benefit of 
ministers of religion and for the formation or support 
of a public garden. Jt would, however, serve no useful 
|)urpo.se if I were to lay before you a dry catalogue of the 
aiitliorities in which the charitable character of these 
[)articidar endowments was discussed ; it would bo a more 
valuable lesson to you to extract the principle deducible 
from these case.s, which is set out nowhere more distinctly 
than it is by Lord Macnaghten in a recent case before the 
House of Lords, where he said“ ‘GUiarity in its legal 
sense coin[)rises four principal divisions ; («) trusts for the 
relief of poverty ; (7>) trusts for the advancement of edu- 
eation ; (e) trusts for the advancement of religion ; (d) 
and trusts for other purposes beneficial to the community 
not falling under any of the preceding heads. The trusts 
last referred to, are not the less charitable in the eye of 


V. Drummond (1864), 34 L. J. Ch., 
1 ; Marah \ , Mmna (1857), 3 Jiii*. N. 
S., 790 : Ohert v. Barrow (1887), 3i5 
01). D,, 47*2 ; Gross v. London 
(IHOr)), 2 Ch., aOl ; Johnston v. 
Swan (1818), 3 Mad., 457, 18 R. R., 
270 ; Ban hty v. MasMyne (1858), 
t Jtir. N. S., 1294 ; Doe v. Hoioell 
(1831), 2 Barn. & Aid., 744 ; Tn re 
Hid Vs Ghardy (1851), 14 Beav,, 


115; AUorufiy-Gfinmuil v. Blizard 
(1855), 21 Beav., 223 ; Attornry- 
aemralw Webster L. R,,20 

E<1., 483. 

' See Fanindra Kumar v, 
Admr.-OenL (1901), G C. W. N., 

.321. 

• (1891) Gommissi oners of In- 
oomedxu: v. Pemsei (1891), A. C. 
531 (583). 
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the law, because incidentally they benefit the rich as 
well as the poor, as indeed every charity that deserves 
the name mast do either directly or indirectly.” Yon 
will see, therefore, that the term charity is used in a well- 
defined technical sense, and not in its popular sense as 
involving the idea of poverty. This is well illustrated by 
a recent case which came before the High Court of 
Bombay.^ There the University of Bombay claimed 
exemption from the payment of municipal taxes on the 
buildings occupied by them, on the ground that the 
University Hall, Library and Tower were “ exclu8iV‘ely 
occupied for charitable purposes it was contended 
on behalf of the Municipality that the University Bombay 
was not a cliaritalde institution, because it derived a 
revenue from the occu[)ation of the buildings, and also 
because it was not an eiJucational university, but a merely 
examining body which conferred degrees on those who 
wished for a certificate that they h'ld attained to a certain 
standard of education. Cliief* Justice Hargent held that 
although the University might not be actually cyigaged in 
education, the special object for which it grants degrees is 
the advancement of education, and the mere circum- 
stance that small fees are required from the students before 
examining them, which produce a revenue insufficient to 
defray the ex|>enses of the University in conducting those 
examinations and keeping up the necessary estaUishment 
and which require to l)e considerably supplemented by 
(Tovernment, cannot alter the essential character of the 
purpose for which the buildings are occupied. 

You must remember, however, that the charity, in 
order that it may come within the fourth class, must be a Public charity, 
public one. Thus, it has been recently laid down by the 
Court of Appeal in England,’^ that though gifts for reli- 
gious purposes should be tr(3ated irrima facie as gifts for 
charitable purposes, yet if it can be shown that they 

‘ (1891) UnimrHiljj of BomOai/ • v. WhiUf (1893), 'J Ch., 

V. Muniripal (Jormniitifioru/ris of 41. 

Bombay^ I. L. H., 16 Bom., 217. 
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possess no public element and include no purpose of public 
utility, as was established in the case of a bequest for 
the benefit of a Dominican convent/ they will not be 
regarded as cluiritable. Thus, for instance, a gift of 
money to be laid out upon a building that was to stand ih 
perpetual memory of Shakespeare, was held not to be a 
charitable gift/ A gift for the performance of cere- 
monies for the spiritual benefit of the donor and his 
family is not charitable® as the observance can lead to 
no public advantage, and a gift for the repair of a 
private tomb or monument^ or to found a private mu- 
seum,® stands on the same footing. 

From what 1 have already stated it follows as a 
necessary corollary that the character of religious trusts 
cannot be imputed to dedicatioiivS \yhich are merely 
colourable. Thus, for instance, under cover of a gift 
for a religious purpose, it is not competent to a donor, 
Hindu or Mahomedan, to confer a beneficial estate of an 
inalienable character. If, therefore, a will, under the 
form of devise for religious purposes, really gives the 
beneficial interest to the devisees, subject merely to a 
trust for the performance of the religious purposes, it will 
be governed i)y the ordinary Hindu law. This, in fact, 
is the fundamental distinction between what are usually 
called valid and invalid dehutters^ but what may be better 
described as absolute and qualified debutters ; in the one 
case, property is given absolutely for the religious object, 
in the other case, it is merely burdened with a trust 
for its support ; in the first case, the donor has no 


» 6VA.VV. Mimnera (1871), L. H., 
12 Eq., r>74. 

® Thomson v. ShaJcespear (1859), 
29 L. J. Oh., UO, 279; see also 
Parker v. Leihbrhkfe (1898), 79 L. 
J.. 154; mrd v. Lee (1901), 1 

Oh., 715; Prior v. Mo<yre (1901), 
1 Ch., 9:i6. 

• NeapeheAdi v. Om/chmg (1875), 
L. R., 6 P. C., 881 ; Limji v. Bapuji 
(1887), I. L. H., 11 Bom., 441 ; FaL 


mahibi v. Advocate-General (1881), 
I, L. R., 6 Born., 42 ; West v. 
ShufMeworlh (1885), 2 Myl. & K., 
684 ; Tn re BlandelVs Trusts (1861), 
30Beav.,360; Heath v. Chapman 
(1854), 2 Drew, 417. 

♦ Bichard v. Robson, 31 Beav., 
244 ; 31 L. J. Oh., 397. 

• Fowler v. Fowler, 38 Beav., 
616. 
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beneficial interest in the property which is devoted 
absolutely and in perpetuity to the religions purposes, 
in the latter case, the chamcter of the property 
remains unchanged, and it is subject to the ordinary 
laws which regulate the devolution of property,^ The 
same principle has been held applicable to religious endow- 
ments by Mahomedans, and, in a recent case before the 
Judicial Committee® which settled a controversy which had 
perplexed lawyers for half a century, it was authoritative- 
ly laid dowm that under the Mahoinedaii law, a perpetual 
family settlement expressly made as wakfis not legal, merely 
because there is an ultimate but illusory gift to the poor. 

To summarise the above discussion, a charitable use Chaiactoristics 
must possess three characteristics : indefiniteness, meri- 
toriousness, and perpetuity ; in other words, it must be 
public and for indefinite individuals, it must be beneficial 
so that its donor may be regarded by the majority of 
mankind with the reverence due to a" pious founder ; and, 
lastly, it is usually intended to escape the fate of all other 
human institutions and to continue its work of beneficence 
forever. 

AVe shall next proceed to examine the precise ciiarital)io 
meaning of the statement that gifts to charities are not 
subject to the Rule against Perpetuities. Now, you will 
remember that the original, natural meaning of a ‘ perpe- 
tuity ’ is ‘‘ an inalienable, indestructible interest.” In 
this sense, all charitable trusts are perpetuities ; there are 
no definite beneficiaries ; the dedicated property is in- 
alienable, because there is no one to alienate it ; no one 

Omd. V. SyiUmij L,. R., 4 Oh. 

App., 722; (liUam v. Taylor 
L. R., 16 Kq., 681. As lllu.stration.s 
of oharitabJe gifts for the benefit 
of tbe poor, see CnUinson v. Pater 
(1831), 2 Russ. & M., 344 ; lirure v. 

Prenhylery (1867), L. R., I H. L. 

So., 98 ; v. Brand- 

relh (1842), 1 Y. & C. Ch., 209 ; 

Atlormy-deMl, v. BovU (1840), 

1 Ch., 762. 


‘ Promotho v. liadhUca (187»’>), 14 
13. L, R., 175; Aahulvuhv, Darya 
Churn (1879), I. L. R., 5 Cal., 438 ; 
6 T. A/, 1H2. 

® Abtil Futav, Ilussomoy (1894), 
L. K., 22 I. A., 76. In England 
it has Vieen held that an imnie* 
diate gift to poor relations is a 
private gift, hut a perpetual trust 
for them is treated as a charitable 
gift for the poor with a pi’eferencje 
for poor relations ; see AUmn^y- 
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has any alienable rights because no one has any rights 
at all. But you will also remember that the term ‘ perpe- 
tuity ’ has a secondary, artificial sense, namely, an interest 
which will not vest till a remote period, and this Ls the 
sense in which wo use the term when we speak of the 
liule against Perpetuities, which aims to prevent, not 
the alienation of present interests, but the creation of 
remote fur.ure interests. Now, although the very nature 
of charitable trusts makes them inalienable, and, therefore, 
jjerpetuitios in the natural sense of the term, it does not by 
any meaiis follow tliat they should be allowed to begin in 
the remote future, or, in other words, that they should be 
exempt from the operation of the liule against Perpetuities; 
the law may have exempted them, but such exemption 
is not involved in the fimdamental conception of a charity. 

The (juestion of remoteness may [jresont itself in 
connection with cliaritable trusts in throe sliapes : a (rift 
to a charity may be ibllowed by a remote gift to an 
individual ; a gift to an individual may be followed by a 
remote gift to a cliarity ; and a gift to a charity may Ije 
followed by a remote gift to another charity — and, in each 
of these cases, there may or may not i)e a change of 
trustee. AVe liave, therefore, six typical forms : 

(i) To A on a charitable trust — on a remote contin- 
gem^y, to B for his own use. 

(ii) To A on a charitable trust — on a remote con- 
tingency, in trust for B, 

(iii) To .1 for liis own use — on a remote contingent* v, 
to B on a charitable trust. 

(iv) To A in trust for B — on a remote contingency, 
on a charitable trust. 

(v) To A on a charitable trust —on a remote con- 
tingency, to B on another cliaritalde trust. 

(vi) To .1 on a charitable trust — on a remote contin- 
gency, on another charitable trust. 

In the first two cases, where the gift is from a chari- 
table trust over to an individual, the gift over to the 
individual is subject to the Rule against Perpetuities. 


< *ast?s I & I C 
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In tbe third case, where the gift is from an indivi- iii. 
dual over to a corporation or {lerson on charitable trust, 
the Rule against Perpetuities apf)lies.^ 

Ill the fourth ease, where a trustee who holds case i\. 
property in trust for an individual is directed, on the 
happening of a remote contingency, to hold it on a 
charitable trust, it may fairly 1)0 contended that no 
question arises as to the applicability of the Rule against 
Perpetuities which deals not with the termination V)ut 
with the creation of estates ; the more fact that the first 
cqiiitahle estate ends at a remote period does not render 
the Rule against Perpetuities applicable ; the only thing 
which can be thought to bring tlie case within the limits 
of the Rule, is that the charitable trust begins at a remote 
period, but, as no one has any rights under that trust, this 
apparently ought not to make the gift over obnoxious to 
the Rule. The contrary, liowever, has been decided by 
Sir Edward Siigden when Lord (fiiancellor of Ireland, and 
the better opinion certainly seems to be that limitations 
over to a eburity do not differ from any otlicr, but to bo 
effectual must be confined within the nsiuil period.*^ 

The first four cases, therefore, form no exception to Cusom v vi 
the linlo against Per[)etuitics, hut it is well settled that 
the I’emaining two cases, in wliich the change is from one 
charity to anotlier are beyond the mischief of the Rule. 

The loading aiitbority for this |)ropositi()n is the case of 
Chnst\H Ilospitid v. when' [iroperty was be- 

queathed to a corporation A u[)on certain charitable trusts, 
witli a proviso that if tlie corporation tailed for one year 
to apj)ly the trust ])roj>crty in a proj)er manner, the 
property should be transferred to anotlier corj^oratiori 
upon trust for the benefit of Christ’s Ilosjiital, a chari- 
table institution. (Jor[)oration A having misapplied the 
property for more than a year, cori>oratioii B was held 
entitled to call for a transfer, on the ground that the Rule 

» Johmon*s TrtfMs (18(56), L. H., fiorm v. iJf Clitfhvii, J Dr. & W., 

2 Eq., 71(5; Aitornmf-OenL v. Uill 245(254). 

(1726), 2 P. Wins, mk • (1846) 1 Mao. G., 460 ; 1 H, 

* 1841) Cfniiiinsshmers of IhUKt & T\v., 5aa ; 19 L. J, Oh., 5,8. • 
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agaiHwSt Perpetuities did not affect the validity of the 
piroviso. Lord Chancellor Cottenham said : “ It was then 
argued that it was void as contrary to the llules against 
Perpetuities. Those rules dre to prevent, in the cases to 
which they apply, property from being inalienable beyond 
certain period. Is this effect produced and are these 
rules evaded by the transfer, in a certain event, of the 
property from one charity to another ? If the corpo- 
ration of Reading might hold the property for certain 
charities in Reading, why may not the corporation ol* 
London hold it for the charity of Christ’s Hospital in 
London ? The property is neither more nor less alienable 
on that account.” * 

ikantUrhitfm We shall next examine briefly the cases in which there 
BrocMt, is a gift to a corporation for a charitable object not preceded 
by a gift to an individual and the corporation is not in 
existence. The rule may shortly be stated to be that if a 
gift is made to a clihrity, contingent upon the happening 
of an event, which may by possibility be too remote, the 
gift to the cliarity is void ; for if the gift in trust for 
charity is itself conditional upon a future and uncertain 
event, it is subject to the same rules and principles as 
any other estate dependant upon a condition precedent ; 
if the condition is never liilfilled, the estate never arises ; 
if it is so remote and indefinite as to transgress the limits 
of time prescribed by the rules of law against porj)etuities, 
the gift fails ah initio,'^ 


' Professor Gray (§ tKM)) Las 
pointed out that the passage 
quoted in the text ij^nores the dis- 
tinction between perpetuity in 
the sense of inalienability and 
perpetuity in the sense of remote- 
ness. Property dedicTated to a 
charity is necessarily inalienable, 
but there is no good reason why 
a gift to charity should bo allowed 
to eoinmence in the remote future. 
If a remote gift to a charity after 
a gift to another charity is good, 
because they are by nature in- 
alienable, then a gift to a charity 


after a gift to an individual ought 
to be good ; for by parity of 
reasoning, the individual can 
alienate the whole of his present 
intei'est and tlie remote interest 
is no more and no less inalienable 
than w'hon limited after a gift to 
another (diarity ; yet a gift to a 
charity, after a gift to an indivi^ 
dual, may be unquestionably bad 
foi* remoteness ; see page 2*U, ayite. 

•(1872) Chamberlayne v. Brockett, 
L, K., 8 0\u App., 206, 211, p^r 
Lord Chancellor Selborne, fol- 
lowing Che7’ryy. MoU (1886), 1 Myl. 
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If, however, the gift is immediate, and the whole Cy 
property is devoted to charity, the gift will not fail for 
remoteness, merely because the particular purpose or ap- 
plication directed by the will, will not necessaril}^ arise or 
become practicable within the limits of the rule. The 
Court is alw'ays anxious to favour charities, and when it 
finds that the particular, way pointed out by the donor 
for carrying out his charitable purpose cannot be effectu- 
ated, it will carry it out cy pn s with due regard to the 
general charitable intention. Thus Lord Selborne laid 
down the law in the case to which I have just referred 
you : The Rules against Perpetuities are to prevent in 
the cases to which they apply, property from being in- Lord SoUx 
alienable beyond certain periods. But these rules do not 
prevent pure personal estate from being given in perpe- 
tuity to charity ; and when this liUvS once been eftectually 
done, it is neither more nor less alienable, because there? 
is an indefinite suspense or abeyance of its actual appli- 
cation or of its capability of being applied to the parti- 
cular use for which it is destined. If the fund should, 
either originally or in process of time, be or become 
greater in amount than is necessary for that purpose, or 
if strict compliance with the wishes and directions of the 
author of the trusts, should turn out to be Impracticable, 
the Court has pow er to apply the surplus or the whole, to 
such other purposes as it may deem proper, upon what is 
called the cy jm s principle ; and it is upon this principle 
that charitable gifts to non-existent corporations or 
societies have been sustained in numerous cases. 


and Cr., 12S(13*2), where BirCViai les 
Pepyt*, M. R., liad laid down that 
there niay no donl:>t be a coimU- 
tional legacy to a charity as well 
as for any other purpose. 

• AUt/.’Oenl, v. JUishop of 
Chester {nm), 1 Bro. 0. C., 444; 
AUy,-OenU \\ Boioyar (1798 1803), 
8 Ves.. 714 ; 5 Ves., 3(K) ; 8 Ves-. 
266; 4 U. R.. 132; Atty.-Cenh 
V. Craven (1856), 21 Beav., 392; 
Martin V* Margham{lS^), 14 8iui., 


230; Heneham v. (1818), 

3 Mad., 3(J7 ; Shmet v. IJerhnrt 
(1S72), L. R., 7 Ch. App., 232; 
Chamherlayne v. lirorkHt (1872), L. 
R., 8 Ch, App., 200, See also 
AllyMHnt. v. Doimiiny (1769), Wil- 
mot, I ; Ambler, 550 ; Dickens, 414, 
In this country, however, it has 
been held that the rule laid down 
in the Ta<» ore ease as reg;ards jfifts 
to persons who ai e not in exist- 
ence at the time when the gift 
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'Trusts. 


IC.veculory 
t rvi'.ts. 


We shall conclude this lecture with a brief examina- 
tion of the Rule against Perpetuities in relation to trusts. 
1 may point out to 3'ou in the first place that if an estate 
is given to trustees and it is possible that no equitable 
interest under it may arise ^Yithin the limits of the rule, 
the whole trust is bad. To take one illustration, if a term 
for a thousand years is given to trustees in trust, upon the 
alienation of the estate by any tenant in tail to raise five 
thousand pounds out of the estate in favour of certain 
persons, the trust is void. ‘ In the next jdace, 1 may point 
out to you that a devise contingent on the payment of the 
testator’s debts is too remote, for it is uncertain when the 
debts will be paid. But if a. term is given to trustees to 
pay debts, and sulqect to the term, the property is devised 
to yl, yl takes a vested interest which is obviously not 
within the mischief of the rule. If, again, the fee is given 
to trustees to pay debts, and, subjcxdto the payment of debts, 
the land is devised to /I, the trustees may be regarded in 
equity as holding in trust for A, subject to the payment 
of debts, so that /I has an immediate equitable fee which 
is clearly not too remote.^ 

If an executory trust must be executed, if at all, 
within the limits prescribed by the rule, and the trust 
when executed is sucli as would have been good if 
executed by the testator, it is valid althougli, under 
other circumstances, the trust, if executed as directed, 
would have been bad. This im])ortant doctrine which lies 


takes effect, applies in the ease of 
a juridical person such as an idol. 
Conseqmuitly as an idol has no 
juridical existence, unless it is 
consecrated by appropriate cere 
monies and so has l)ecome spiri- 
tualised, a ffift to an idol not 
establislicd in the lifetime of the 
testator and not in existence at 
the time of his death is invalid; 
see T(ojor(i v. Tagore (1872), Ij. R., 
1. A., Suj)., 47; Krishna Ramani v. 
Ananda Krishna (1809), 4 IJ.L. R., 
(>. C. J., 231 ; Rojendra DuU v. 
Hham Chand (ISvSO), I. L. R., 6 Cal., 


10f> ; Upender Lai v. Hem Chnnder 
(1897), I. L. R., 25 Cah, 405 ; Rtgo^ 
niotje V. Trofflokho J/o/ojo // (1901), 
U C. \V, N., 207 ; 1. L. R., 29 Cah, 
200. See also 7 Mad. L. J,, 180, 
wlicro the last mentioned case is 
criticised. 

‘ Mainwaring v. Baxter (ISOO), 5 
Ves., 458. 

* Bacon v. Proctor (1822), Turn, 
and Russ., 31; 23 R. R., 177. It is 
doubtful whether the decision in 
.Massy v. Odell, 10 Ir. Cli., 22, can 
be sustained on principle. 
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at the root of the whole theory of executory trusts us 
affected by the Rule against Perpetuities, was laid down 
by the House of Lords in the leading case of Tn^ifonwell Ti<y<>u<.rr.if 
V. Si/denhani^^ to which I must now invite your careful 
attention. In that case, a testator bequeathed his estate X 
to his son and only child A for life, remainder to A\s sons 
and daughters successively in tail with remainders over ; 
he bequeatlied his estate Y to A for life, remainder to /Fa* 
sons successively in tail male, remainder to Jd for life, 
remainder to ii'.s sons successive^ in tail male, remainders 
over ; he further bequeathed his estate Z in like manner as 
the estate Y, except that after the remainder to the sons ol* 

A successively in tail male, and before the remainder to 
B for life, he interposed a devise to trustees for sixty 
years in trust to receive the rents and |)rofits, until they 
should have received £17,500 which they were lo apply 
as follows : when they should have £2,500, to lay out 
the same with any interest they should have mad(^ tliere«- 
from in land, ami settle the land on such person lor life as 
should then be in possession of the estate X ; or in case, 
by suffering a recovery or otherwise, the estate X should 
be in other hands, then on such person as would have be(?n 
in possession had such recovery or other proceeding not 
been had ; and so, from time to time, as soon and as often 
as llie further sum of £2,500 should be raised, th<‘ same 
should be laid out and settled in like manner, with such 
remainder that on eacdi of the said settlements, the estates 
should be so settled as to c’ontinue in the blood of the A's ; 
and after raising tlui £17,500, then in trust, to raise 
and apply in like manner £2,500 in trust to be settled in 
like manner on tlu^ [)ersons entitled to the <istate Y. 

A entered upon the estates and died leaving bis 
grandson C, the child of his daughter, as his heir. C was 
entitled to estate X as tenant in tail ; but as Ik^ claimed 
through a female, he was not entitled as tenant in tail 
male to Y or Z, and B became entitled for life to Y, and 
subject to the term for sixty years to trustees, also to Z. 


' (isio), a Dow., IJH; 15 R. R., 40. 
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Tn^mireU C was not born, till after the death of the testator. B and 
eldest son then brought a bill praying that the trusts of 
the term might be declared void and that the trustees might 
be declared to hold it and directed to convey it for the 
benefit of the plaintiflF. The Court of Exchequer made 
a decree accordingly, and C appealed ; the House of Lords 
reversed the decree and declared “ that in the events 
which have happened at the time of failure of issue male 
of the body of the testator, such of the uses to which the 
testator by his will directed, the estates so to be purchased 
should be conveyed, as would otherwise have been capable 
of taking effect, were too remote and therefore void ; suid 
that therefore the trusts of the real estates directed by the 
testator’s will to be purchased with the said two sums of 
£17,500 and £2,500 resulted to the heir-at-law of the 
testator as undisposed of by the testator’s will.” 

Both the House of Lords and the Court of Exchequer 
held that the trusts upon which the land to be purchased 
was to be held wore too remote, but they differed as to 
the consequence of the invalidity ; the Court of Exchequer 
thought the term should sink for the benefit of the 
devisee, the House of Lords held that there was a result- 
ing trust for the heir. The important bearing of this 
case on the llule against Perpetuities as applied to 
executory trusts appears to be this : An executory trust 
is invalid unless its execution must take place, if at all, 
within twenty-one years after lives in being ; but if it 
must be executed within that time, it is good, so tar as 
it can, according to its terms, be executed in favour of 
objects not too remote from the date of its creation ; the 
possibility that it may not bo capable of such execution 
does not render it wholly void.^ I may add that Lord 

* Mr. Marsden thus summarises ultimate remainders, if the person 
the result of the decision : “ A indicated was born wlien the 
trust to convey land, upon the trust was oreate<l and void for re- 
failure or expiration of previous rnoteness if he was not.” CJ\ 
estates for life and in tail, to a The Wills Act (1837), 1 Viet., 
person to be ascertained, at the c. sec. 25, which gives the bene- 
time of such failure, with remain- fit of a devise contrary to law 
(levs to his issue, is valid as to the to the residuary devisee. See 
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Billou and Lord lledesdale thought that the* trusts wore rifr,oni>-ii 
not wholly void, hut wore of opinion that the result would .. 

II * t> ^ t 

he the saire ii they were wholly void.^ 

Siigdon on Property, p. 326, where estAtes on account of j cnioteiiess. 

Lord St. I^onards discusses the yet it would he supijorted as to 

ease of Trenornvm v. St/dtinham, those who are capable of taking 

and observes : “ Where property for life where there is lio preced 

is given for life to jtersons in ing limitation which is void as 

and to unborn issue in too remote.” 

succession, althougli t he gift will i 3 Dow., 2f)5, 2<M>. 210, 2ir> ; Sag- 
he inoperative as to those who den on Property, 362. 
are incapable of taking life 


M, LP 


ii; 



LECTURE XI. 

AcC V M 17 L ATIONS . 

Accumulation. In the present lecture I purpose to deal with one 
of the most important divisions of the law of perpetuities, 
namely, the validity of trusts for accumulation of income, 
and the limits within which they are allowed by law. 
In view of the full exposition of the nature of the law 
against ])erpetuities and the precise place it occupies in 
jurisprudence, which I placed before you in my first 
lecture, it is hardly necessary for me to point out that the 
same principles which justify the imposition of restraints 
upon the creation of future interests in property, also 
necessitate the imposition of corresponding restraints 
upon the creation of trusts for accumulation. It is not 
essential for our present purpose to ascertain the true theory 
of the origin of property ; for, whether we maintain, with 
Origin ot soiiie of the iiblcst writers on natural law, that an original 
i rcperty. occupant derived his right to retain permanently that land 
which was res null} us before lie took possession of it, by 
the tacit and implied assent of all mankind that the first 
occupant should he deemed owner, or, whether we main- 
tain with Lord ('oke, that the act of occupancy, involving 
as it dof?s bodily labour, is, f«oiii a principle of natural 
justice, sufficient of itself, without any assent or compact, 
to confer title — whichever theory we adopt, the theory 
of natural right or of social compact, it is clear that the 
right of alienation is the creation of municipal law, and 
no owner is entitled, in making any disposition of his 
property, to impose conditions on its enjoyment which are 
in contravention of the very object for which property 
exists or which are contrary to the policy of the law. 
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Thus, as Mr. Justice Norman put it in a welWvuown N^>nnan. < *. j. 

case,* if an estate were given to a man on condition 

that it should be allowed to relapse into jungle or never 

be cultivated, no one could doubt that such a condition 

would be void ; and the consequence is precisely tfie 

same if a trust for perpetual accumulation is imposed 

upon the property so as necessarily to deprive the parties 

of all enjoyment of the profits of the estate.^ It 

is manifest, therefore, that if the law of perpetuities 

is not to be evaded, there must be some limits to the 

creation of trusts for accumulation, and these wo shall 

now proceed to investigate. It will be convenient it' 


* Anima Kruhmi v. Kutuarn 
KriHhna (1868). 2 B. UU., 

11 (25). 

* ** If a feolfraeut bo made upon 

oomlition, that the feotfee 
do not alien the laiiii to any one, 
this condition is void ; because 
when a man is enfeoffed of lands 
or tenements, he hatli [lower to 
alien them to any [lerson by the 
law : for if such condition should 
be Rood, then the condition sliould 
oust him of all the power which 
the law Rives him, which should 
be against reason, and for this, 
such condition is void. But if 
the condition be such, that the 
feoffee, do not alien to such a one, 
naming his name, or to any of 
his heirs, or of the issues of such 
a one, or the like, the which coti' 
ditions do not take away all tlie 
power of alienation of the feoffs, 
thou such condition is good.” 
Littleton on Tenures, sees. v560, 
.’161, Tomlin’s Edition, p. 403. 
Upon this passage, Lord Coke 
comments thus : — And the like 
law is of a devise in fee upon 
condition tliat the devisee shall 
not alien, the condition is void, 
and so it is of a grant, release, 
confirmation, or any other con- 
veyance whereby a fee-simple doth 


l>ass. For it is absurd and Lititu. 
repugnant to reason that he that 
hath no possibility to have tlie 
laud revert to him sliould restrain 
his feoffee in fee-simple of all his 
power to alien. And so it is, if a 
man be possessed of a lease for 
years or of a horse or of any other 
chattel, real or personal, and give 
or sell his whole interest or pro- 
pel tv therein uiion condition that 
the donee or vendee sliall not alien 
the same, the same is void, because 
his whole intero.st and property is 
out of him, so as ho hath no possi- 
bility of a reverter, and it is 
against tnulo and traffic and 
bargaining and contracting be 
tween man and man : and it is 
within the reason of our author 
that it should ouster him of all 
power given to him.” See al.so, ^ I 
(.’o. Lit. 206h., where it is h iUI : 

“If a man make a feoffment in 
fee upon <*ondition that ho shall 
not alien, this condition is reiiug 
mint and against law an«l the 
estate of the feoffee is absolute. 

So it is, if a man make a feoff- 
ment in fee upon condition that 
the feoffee shall not take the 
profits of the land, this condition 
i.s repugnant and against law, and 
the estate is absolute.” 
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ISonr (} 

V. 

h> hnh»iKhjt 


ii> ti//i 

V. 

fill niOsit(Hi(fi r;i 


we .start with an exposition ’ of the law as applicable 
to India. 

As I had occasion to point out to you in previous 
lectures, the provisions relating to this and cognate 
matters, recently added to the Indian Statute Book,^ have 
not been of any avail in defining and settling the law, in- 
asmuch as they are expressly made inapplicable to 
Hindus ; questions of great nicety and difficulty have, 
accordingly, been raised from time to time, and it can 
hardly be affirmed that they have yet been satisfactorily 
answered. In the first place, it has been maintained by 
eminent lawyers tluit a direction to accmniilate is wholly 
contrary to the provisions of Hindu law. There is 
nothing in the original texts of Hindu law which throw any 
light on the matter, but having regard to the dicta of 
eminent Judges in a long series of eases, and having regard 
to the unquostionable fact that directions for accumulation 
are. from time to time, found in Hindu wills, it would 
be difficult to support the affirmative of the j)ropasition 1 
hjivejust stated. In Soorjeemoney Dossee v. Denolmndo 
MnUivk^^ the will of a Hindu testator who died in 
was under consideration, and the learned Judges of the 
8u|>reine Court at Calcutta, who heard the casein th(‘ first 
instance, made the following observations : 

It was, we a|)prehend, competent to the testator, if 
he had been so minded, expressly to provide for the accu- 
mulation of the surplus income of his estate within the 
limits allowed by law, and to make their accunuilations 
subject to the limitation over in the event of any son dying 
without leaving issue in the male line ; but he does not 
appear to have done so, either expressly or by iiecessurv 
implication.” 

Again, in Bissoiumth CJmnder v. JJama Soonden/ 
Lord Romilly, in delivering the judgment ot‘ 
the Judicial ( Committee, said : 

• Indian 8n<;cessioii Act, sec. IS. *S>» p. 78, ante. 

104. Hindu Wills Act, sec. 3, • (1857) 6 Moore J. A., 5*2(i (53(5). 

Transsfer of Property Act, xecs. 2, • (18(57) 12 Moore I. A., 41 (61). 
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“ III the first place, it is to be observed that the I-.ora Ivoinilly. 
testator has given no direction to accumulate ; it remains 
therefore to be seen whether the Court can find from the 
words of the will, as was argued, an irresistible infe- 
rence that such was the intention of the testator. This 
is the more important because in the case of Sonaffui 
Bfjsack V. Juggul Soondree Jhyssee^ which is rcdied on 
as governing this case, there is an express direction 
to accumulate. It was there directed that tlie surplus 
was to be added to capital. There was an absence of that 
in this case. It is admitted that the testator could not 
dispose of the property of his son, or prevent the Ijcir of 
the son from inheriting his property ; therefore, the 
only (jnestion here is whether the testator has diriuaed 
the accumulations of the property to be addetl to or mad(‘ 
part of his own property, because if be has not, it was tlu* 
j)roperty of the son, ami tlie testator had no |)ow<‘r ul 
disposing of it. In this view of the case, their Lords))j))s 
think that this will, on whichever construction it is 
taken, shows an absence of any direction to accumulate.'’ 


The cases 1 liave just referred to ceitainly [)rocecd 
oil the assumption that a direction to ucciimulate is not 
necessarily and under all circumstances void ; tliev <lo 
not, indeed, expressly decide that a direction to accu- 
mulate is good, but they show, at any rate, tliat lh(‘ 
])ractice of directing accumulation is of long standing, 
and such directions have been regarded by the {)rofession 
as capable of effective operation. In the absence, tlierc- 
fore, of any express provisions of Hindu law, invalidat- 
ing trusts for accumulation, the question arises whether 
there is any principle of public policy which would dis- 
countenance accumulation ; so far as I am aware, such a 
direction is in accordance with the inodes of Hindu life 
and thought, and agrees in its aims with what is the every- 
day practice and custom in Hindu society. We start I lien 
with the assumption that trusts for accumulation aie 


Trust 

juiciiumlaiiou 

necessanly 

l.aU, 


(1839) S Moore I. A., (Hi. 



AilUiUf Krin/iiia 

V. 

K (• taar Kriak /<(>, 


MiU’dwkke, 
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valid within the limits allowed by law, and we proceed 
to enquire within what bounds this power to direct 
accumulation can be exercised.' 

The leading authority upon this question is the case 
of Ashna Krishna Deh v. Kumar Krishna JDeb} There 
a Hindu testator directed the creation of a trust for the 
accumulation of the surplus income (after certain annual 
payments), of his estate, for 99 years in the purCh^^se of 
zeinindaries, and empowered his trustees to continue such 
trust after the expiration of the term of 99 years ; the will 
contained no disposition of the beneficial interest in the 
zemindarics so to be purchased. The case was heard 
in the first instance by Mr. Justice Norman, who belt! 
that the trust wavs void. After pointing out that there 
was no disposition whatever of the beneficial interest 
in the bulk of the testator’s property, the learned Judge 
w'ent on to add : No right is given to the manager for 
the time being, to apply the surplus profits of the /e- 
miudaries except for certain limited purposes designated 
in the wdll. Even at the end of ninety-nine years, there 
is no gift of the beneficial interest to any one. The 
manager for the time being may go on at his own will 
and pleasure, indefinitely accumulating the estate. No 
right is given to the lieirs of the testator, or the parties 
indicated as such in the wdll, to use the property for 
their own benefit even at that remote time. The testator 
has, in fact, attempted to do that which Lord Hardwicke 
in Hopkins v. Hopkins^ said the testator in that case 
w^ould have done, if he could, but which no testator could 
do, namely, frame a will so that no one should take his 
estate. The trust for perpetual accumulation would deprive 
the parties of all enjoyment of the profits of the estate. I 
think it clear that the trust for accumulation must be 
treated as a condition repugnant to the natural right of 


» (1897) Amrito Lull DM v. 571 (585). 

i^uniomoye I. L. li., 24 * (1868) 2 B. L. U., O. C. J., lU 

t’ul., 589. St» also Krithnaran v. • (1738) 1 Atkyiis, 589. 

H, t,a Bui (1895), I. L. K., 20 Bom., 
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every owner of* property to the use and enjoyment of it, 
inconsistent with the nature of property itself, and, there- 
fore, void.”* Upon appeal, this judgment was atfirined, 
Sir Barnes Peacock holding that although trusts were not 
unknown to Hindu law, a devise by a Hindu upon trusts 
which would be void as a. condition, was void in the shape 
of a trust, and that the trust under which the profits of 
the estate were not to be beneficially used during a period 
of ninety-nine years but were to be laid out in the purchase 
of fresh estates under an arrangement which might be 
extended in perpetuity, was wholly void according to 
Hindu law. This conclusively establishes the invalidity 
of trusts for perpetual accumulation, as such directions to 
accumulate are attempts in <lisguise to create a perpetuity. 
On the same principle, it vvas held in a later case^ that a 
trust for accumulation till the rents and profits amounted 
to three lakhs of rupees, vvas a trust for an illegal pur- 
pose, namely, the purpose of creating a [perpetuity, and 
consequently void. 

The whole question was discussed in a recent case*^ 
before the Judicial Committee, where, it appeared, the 
intention of the testator was not to disfpose of his estate, 
but to make a gift simply with reference to the enjoyment 
of the profits, with a view to create a per[>etuity as 
regards the estate, and to limit for an indefinite period 
the enjoyment of the profits of it. The disposition was 
held invalid, and Sir Richard (/Ouch, in delivering the 
judgment of the Judicial (.?omiiutt(^e, said : “ The question 
is, what was the intention of the testator in this provi- 
sion of his will ? He says distinctly, ^ My estate shall 
remain intact ’ and then he proceeds to say, as regards the 
enjoyment of the property, the estate remaining intact, my 
heirs, sons, &c., ‘ shall be entitled to enjoy the profits there- 
of.’ These words apjpear to their Lordships to indicate that 

* *2 B. L. H., <>, C. J., 29. " Sot>khmo}f Chnntlftr JJasn v. 

* Kruthuttramani Dasi A nan‘ Monithnrri Ihati (IHS")), 1*2 1. A., 
da Kritthna Hme (1869), 4 B. L. H., lo:i. 

O. C. J., 2:11 (277). 


Trust for 
perpetual 
accumulation 
void . 


V, 

Monohvri . 



Sir Richard 
Couch. 


liuwor limit:. 

<*f tiMist for 
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L« was not going to give away the estate, but that all 
he intended was to give the enjoyment of the profits to 
the persons mentioned in the will. His object appears 
to have been to create a perpetuity as regards the estate, 
and to limit, tor an indefinite period, the enjoyment 
of the profits ol* it, which would not be allowed by 
Hindu law. It is true, if the bequest had been of rents 
and profits, and it afipeared that it was the intention of 
the testator to pass the estate, those words would be suffi- 
cient to do it ; but what their Lordships have to do is to 
find the intention, looking at the whole of the provisions 
of the will, and they gather from those words that it was 
not his intention to pass the estate. The jirovision after- 
wards against alienation further confirms this. It is not 
a case where the testator has express(Hl an intention to 
pass the estate, and has added a clause against alienation, 
in which case the clause against alienation would be void, 
bul the provision here against alienation is eonfirmatory 
of the other part of thh will.” 

As regards the lower limit within which a trust for 
accumulation may he validly created, it is to be remarked 
that the authorities in this country arc singularly meagre ; 
but, upon principle, it seems at first sight reasonable that 
the limits to the accumulation of the annual income and the 
creation of future estates and interest in [>ro[)erty should l>o 
identical ; in other words, that wliioh is not too remote a 
[leriod for the suspension of the actjuisition of full i»ower 
over the c;()r[>iis of pro{)erty, ought not also to be too remote 
for tlie accumulation and consequent deprivation of the 
beneficial enjoyment of* the accruing profits. Hut it may 
be urged, with considerable force, that it is one thing to 
determine unalterably who shall enjoy certain property 
for the period of time limited by the Hule against Perpe- 
tuities, and tliat it is a fur more serious thing to direct that 
trustees shall, during that period, receive and put away the 
income of the property beyond the reach of human enjoy- 
ment. But, as you will presently see, the limits in the 
two cases were co^extensive under the law in England 
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until the commencement of the present century/ and, 
in a recent case/ Mr. Justice Jenkins held, with 
regard to the will of a Hindu, that if aceumiilations 
are permissible, then in the absence of special provision, 
the limit must be that which determines the period during 
which the course or devolution of property can bo 
directed and controlled by a testator. You will not fail 
to observe that even the adoption of this rule leaves the 
matter of necessity uncertain, inasmuch as the limits 
of the rule against remoteness as applicable to Hindus 
have not yet been judicially defined with precision.'* 

erases to which the provisions of the Indian Suc- 


cession Act and the Transfer 

* The modilioaiion iritrodnced 
})y the Thelhissoii Act will be ex- 
plaiiie<l later on. 

* A mrito Lall DuU w Surnomnye 
Danm (1897), I. L. R., 24 Cab, 589, 
(615). The j udgfiient of Mr. J ustico 
Jenkins in this case was reversed 
upon appeal on anotlier point ; 
HtiH (1898), I, L. K., 25 Cnh, W)2. 
This was aftirrne<l by the Judicial 
Committee (1899), 1. L., K., 27 
< ’al. , 990. I n the Coii rt of A ppcal, 
'rrevelyan, J., made the following 
observations upon tJie question 
of accumulation : “The question 
is whether a Hindu testator 
can direct tVie accumulation of 
the income of his property for an 
indefinite or any time without 
providing for the beneficial inte- 
rest. The circumstance that the 
property has been given to trus- 
tees is wholly immaterial. A 
Hindu testator cannot create by 
a trust an interest which lie is 
otherwise incapable of creating. 
One of the best known of the 
several important principles which 
were enunciated in the Toyovn Ca»4i 
was that a man cannot be allowed 
to do by indirect means wliat is 
forbid<len to be <lone directly, 
and that a trust can only lie sus- 


of Pro|)erty Act Jip]>ly 

tainod to the extent and for the 
pui‘poso of giving ollect to those 
beneficiary interests whicli the law 
recognises. As I understand tlie 
Hindu law, theio must be a 
present bonoficial intorosf created 
ill property in order to render t;ln‘ 
gift, whether under a will or UtUr- 
rlvofff valid. I (xinnot see liow a 
direction to ac(annulate fran he 
valid unless there be a presont 
gift to support the direction lt» 
accumulate. The fact that in 
cases, where there is a minor bene 
fieiary, accumiilation can be allow- 
ed and that it may be possible to 
accumulate income for the puv 
pose of paying <loV^ts, does not t<> 
my mind help us. In the former 
case, accumulation is rcnvlered 
necessary V>y the incapacity of the 
beneficiary and is alloived, in 
order that we may obtain tln^ 
greater benefit from the gift that 
is made to him. In the latter case, 
the direction to accumulate, is in 
aid of the proper adiuinistration 
of the testator’s estate, and is 
sometimes necessary for tlio due 
performance of his legal and 
moral obligation to pay bis <lebts. 

I. U K., 25 Cab, 691. 

• liect. HI, p. 73, 


vl mrif.o 
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tolerably free from difficult}". * KSoction 104 of the Indian 
Succession Act provides that direction to accumulate 
the income arising from any property, shall be void, and 
the property shall be disposed of as if no accumulation 
had been directed to this general rule is added the 
exception that “where the property is immovable, or 
where accumulation is directed to be made from the death 
of the testator, the direction shall be valid in respect 
only of the income arising from the property within 
one year next following the testator’s death, and at the 
end of the year, such property and income shall be dis- 
posed of respectively, as if the period during which 
the accumulation has been directed to be made, had 
elapsed.” The following five illustrations are added to 
the section : 

(a) The will directs that the sum of ten thousand 
rupees shall be invested in Government 
securities and the income accumulated for 
twentyye{irs,and that the principal, together 
with the acciiinnlations, shall then be 
divided between /I, /J and C. ^1, B and C 
are entitled to receive the sum of ten 
thousand rupees at the end of the year from 
the testator’s death, 

(//) The will directs that ten thousand rupees 
shall be invested, and the income accumu- 
lated until A shall marry, and shall then be 
psiid to him. A is entitled to receive ten 
thousand rupees at the end of a year from 
the testator’s death. 

(r) The will directs that the rents of the farm of 
SuUanpur shall he accumulated for ten 
years, and that the accumulations shall then 
be paid to the eldest son of A. At the 
death of the testator, A has an eldest son 
living named /?. B shall receive at the end 
of one year from the testator’s death the 
rents which have accrued during the year, 



IN lUUTIiSH INI>IA. 


together with any interest which may have 
been made by investing them- 
(d) The will directs that the rents of the farm of 
SuUanpur shall be accumulated for ton' 
years, and that the accumulation shall then 
be paid to the eldest son of At the 
death of the testator, A has no son. The 
• be(juest is void. 

{e) A bequeaths a sum of money to J?, to be paid 
to him when ho shall attain the age of 18, 
and directs the interest to be aecximuhited 
till he shall arrive at that age. At yl\s* 
death the legacy becomes vested in B ; and 
so much of the interest as is not required 
for his maintenance and education is accu- 
mulated, not by reason of the direction 
contained in the will, but in consequence oi‘ 

A"s minority. 

The provisions of the Transfer of Property Act ( 8ec.l8) Transfer ni 
are similar : ‘‘ Where the terms of a transfer of I>roperty ^ ^ 

direct that the income arising from the property shall ho 
accumulated, such direction shall be void, and the property 
shall be disposed of as if no accumulation had been direct- 
ed,” lo this general rule, is added the exception that 
‘‘ where the property is immovable, or where accumula- 
tion is directed to be made from the date of the transfer, 
the direction shall be valid in respect only of the income 
arising from the property within one year next following 
such date ; iind at the end of the year such property 
and income shall be disposed of respectively as if the 
period during which the accumulation has been directed 
to be made, had elapsed.” The exceptions in both the Exccptioi. . 
sections are not very clearly worded ; there are apparently 
two cases where accumulation is permissible, namely, 
firsts where the property is immovable, secondly^ where 
accumulation is directed to be made from the death of the 
testator or from the date of the transfer, and in each of 
these cases, the direction to accumulate is valid in respect 
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only of the income arising from the property during the 
year next following. If the property is movable and 
there is a direction to accumulate the profits arising there- 
from for a period not running from the death of the 
testator or the date of the transfer, though ending within 
a year calculated from that date, the direction would be 
void ; a similar direction would seemingly be valid in 
the case of immovable property. 

We shall now proceed to examine the leading principles 
of the law as administered in England, where, you will 
recollect, until the close of the eighteenth century, re- 
straint upon the accumulation of income was co-extensive 
with restraint upon the creation of future interest in 
property. In other words, when a settlor or testator 
directs income to be accumulated and it is a condition 
precedent to the right of enjoyment of the income that the 
period fixed for the determination of accumulation should 
arrive, tlien if this period may fall beyond the limits oi' 
the Rule against Per|)etiiities, the gift of the accumulated 
income is too remote. The leading authority for this pro- 
position is the celebrated case of TIteUusson v. Woodford^- 
where it was held that a trust under a will to accumulate 
the income of [)roperty until the death of the survivor 
of a class of persons named or described, to be born either 
actually or in the contemplation of law, in the lifetinn^ 
of the testator, is good. I must ask you all to read the 
original report of this case, not only because it im- 
mediately led the Legislature to interfere and considerably 
restrict the limits within which accumulation was per- 
missible, but also because the case was made the occasion for 
forensic display such as is rarely witnessed in civil actions. 
The case arose upon the construction of the will of 
Peter Thellusson, who died in 1797, having devised all his 
property to trustees to accumulate the income during 
the lives of all his sons, grandsons, and grandsons’ 
children, who were living at his death, and then at the 


(1798^1805) 4 Ves., '227: 11 Vos., 112; S K. H., 101; 1 H. C., 498. 
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of the survivor, to transfer the [property in three 
lots to the then living eldest male descendants of his three 
sons* The validity of this extraordinary disposition was 
sustained by the Courts, on the princi[)le that the law 
allowed and the Court would undertake the accumulation 
of income during the full |»eriod to which the alienation 
^of the corpus of pro|)erty could he sus|)ended. Before 
I proceed to deal with the Act which was passed in 
' ronsequence of this decision, it is desirable to point out 
that a trust for accumulation which violates the Tiiile 
against Pe rpetuities, is wlioily void, and cannot be 
(‘xecuted in part : if it is l)a(l to the extent in which it 
is given, you cannot model it to make it good.* Thus, 
for instance, if there he a dirt^ctiou in a will to accumu- 
late the income ot‘ pro|)erty for fii’tv years, and at 
the end of the time pay the aceumulateil fund to tliose 
who shsill then be the lieirs o(‘ the testator, the gift is 
clearly void as it may come into beyond th(^ 

limits of the rule (uumely, a life in lieing at tJie death of 
the testator and twenty-one years after) and consecjnently 
tliose persons will be entitled to the |)roperty who would 
have been entitled to it, had the direction to aeemnulate 
tmd the gift of the accumulated fund both been entirely 
omitted froin the will. The gift of the accmnulated 
fund is void ; the direction to accumulate also beccunes 
nugatory, ami this, for either of two reasons ; first, it may 
)>e said that the trust to accumulate exists only for tlm 
sake of the gift of the accumulated fund, and as tlie gift 
fails, the trust necessarily fails with it ; or, secondly, it 
may be said, that the trust to accumulate exists, hut as 
subject to this trust, the prof>erty is in the heir or next-of- 
kin, or residuary devisee or legatee, such person may at 
once terminate the trust ; for, when the |)erson to whom 
the accumulated fund is to he |)aid luis a vested indefea- 
sible right to the possession of the principal or the 
accumulations, the direction to aeemnulate is really an 
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illegal restraint on alienation and may be avoided at any 
time. In other words, the direction to accumulate, being 
destructible at any time, is not too remote. This seems to 
be the principle upon which the House of Lords, in Tregon- 
toell V. Sydenham^ sustained a trust to accumulate which 
might last sixty years, as the trust could be terminated at 
any time by the heir in whose favour there was a resultingifc 
trust. But, although all the members of a class might be 
entitled within the limits of the Rule against Perpetuities 
to stop an accumulation by their joint action and ali- 
enate the fund, this will not, by itself, be sufficient to take 
the case out of the mischief of the rule, unless the relative 
rights of the members of the class are also ascertained 
within that period.^ Tlie same principle is applicable when 
income is directed to be accumulated for the payment of a 
testator’s debts® ; this givo.s the creditors an immediate 
present charge on the projierty, and they can stop the 
accumulation at onpe ; hence, the trust for accumulation, 
beipg destructible, is not void for j'omoteness a direction 
to accumulate the rents with a view to pay a legacy to a 
))erson in being, stands on the same footing.® 


» (1S14-15) 3 Dow, 194. 

• Curtis V. //uA:m (1842), 5 Beav., 
147. 

" Under the Indian Statutes, no 
exception is made in favour of pro- 
visions for the payment of debts 
or for raising portions for children. 

* Southampton Hartford (1813), 
2 Vcs. & Bea., 54 (05). With 
regard to the construcjtion to be 
put ux>ou the second section of the 
Thelluflson Act which exempts 
provisions for payment of debts 
from the operation of the statute, 
see Barrinifton v. Liddell (1852), 
2 DeG. M. & G., 480(496), where 
Lord St. I^onards observed : 
‘*The Legislature meant that a 
man should, within the limit 
allowed by law (that is, the Rule 
against Perpetuities), be able to 
provide not only for bis own debts 


but for the debts of such other 
persons as he should think tit, it 
being perfectly (;ertain that the 
power was one which it w'oiild not. 
be very dangerous to entru.st to 
anybody. It is clear also that the 
provision as to <lehts must relate 
to pa.st debts, and nobotly can 
deny tliat, a man being able by 
hi.s will, under this Act, to provide 
for hi.s debts generally, this will 
include hi.s future debts.” See also 
Maifna v. Mason (1891), 3 Oh., 467 ; 
Vine V. Raleigh (1891), 2 Ch., 13, the 
first of which cases shows that ati 
accumulation for keeping lease- 
liold properties in I'epair is valid 
and the second shows that an 
accumulation, for improvements 
is outside the Thellusson Act. 

• WUliams v. Levris (1859), 6 H. 
L. U., 1013. Parties w'ho are 
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1 shall conclude this lecture with a brief account ThoUuwson 
of the provisions of the Thellusson Act,^ provisions which 


entitled to a vested interest in 
funds, c<an, when adult, have the 
accumulations stopped and do* 
mand the immediate payment 
^ of such funds to themselves, and 
this is equally the case where 
the heqiihst is to a charity, see 
Saunders v. Vantiar (1S41), 4 

Beav., 115 ; Comntry v. Coventry 
(1865), 2 Dr. & Sm., 470; GosUng 
v. Gosling (1862), Johnson, 2611 ; 
Wharton v. Masterman (1895), 
A. C., 186. Where, however, accu- 
mulation of rents is directed for 
discharge of incumbrances, a per- 
son who absolutely becomes enti- 
tled to the property, is not neces- 
sarily entitled to stop the accu- 
mulations. See Fitzgerald v. 
White (1887), 37 Ch. D., 18; Free- 
wen V. Land (1896), 2 Oh , 511 ; 
Prisiley v. Ellis (1897), 1 Oh., 489. 

> 39&40Oeo. ni.,c. 98 (1800). 
The Act recites that it was ex- 
pedient that all dispositions of real 
or jicrsonal estates, whei'eby the 
profits and produce thereof were 
directed to he accumulated and 
the benelicial enjoyment thereof 
was postponed, should be made 
subject to the restrictions tliereiu- 
after contained, and provides in 
sec. 1 : That no person or 

persons shall, after the j)as.sing 
of this Act, by any deed or 
deeds, surrender or surrenders, 
will, codicil or otherwise how- 
soever, settle or dispose of any 
real or personal property, so 
and in such manner that the 
ront«, issues, profits or produce 
thereof shall be wholly or par- 
tially accumulated, for any longei’ 
term than the life or li\x‘.s of any 
such grantor or grantors, settlor 
or settlors ; or the terra of twenty- 
one years from the death of any 
such grantor, settlor, devisor or 


testator ; or during the minority Se»*. ) . 
or respective minorities of any 
person or persons, wdio shall be 
living, or en ventre sa mere 
at the time of the death of 
such grantor, devisor or testa- 
tor ; or during the minority oi- 
respective minorities only of any 
person or persons, who, under 
the uses or trusts of the deed, 
surrender, will or other assur- 
ances, directing such accumula- 
tions, would, for the time being, 
if of full ago, be entitled unto the 
rents, issues and profits, or the 
interest, dividends or annual pro 
duce so directed to be accumu- 
lated ; and in every case whej’c 
any accumulation shall be ilirect 
od otherwise than as aforesaid, 
such (lirection shall be mill 
and void, and the rents, issues, 
proftt.s and produce of sucli 
property, so directed to bo accii 
mulated, shall, wso long as the 
same shall bo directed to be ac- 
cumulated contrary to the provi 
.sions of this Act, go to ami be 
received by such |)ersoii or persons 
as would have been entitled thoretf^ 
if such accumulation had not been 
directed.” 

Sec. 2 of the Act provides : Si - . 2. 
‘‘That nothing in this Act con- 
tained shall extend to any provi 
sion for payment of <lebtM of any 
grantor, settlor or devisor, or other 
person or persons or to any provi- 
sion for raising iiortions foj* any 
child or chihlren any grantor, 
settlor or devisor, or any child 
or children of any person taking 
any interest under any such con 
veyance, settlement or devise, or 
to any direction touching the 
produce of timber or wood iiymn 
any lands or tenements, but that 
all such provisions ami directions 
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are uufortunately often clothed in language inartificial 
and ill-defined.^ Like the Kule against Perpetuities, the 
Thelhisson Act is not a rule of construction, but a positive 
command of law, the object of which is to defeat intention ; 
it is, therefore, essential to have a clear conception of the 
different terms for which, under the Statute, incomB may 
be accumulated and the beneficial enjoyment of property 
Four i»(.noris. postponed. Foiii* periods are expressly mentioned: 

Firsi^ the life of the settlor ; second, the term of twenty-one 
years from his death third., during the minority or re- 
spective minorities of any person or persons who shall be 
living or en ventre aa mere at the death of the settlor f 
fonrth, during the minority or respective minorities 
oi’ any person or persons who, it of full age, would be 
entitled to the income directed to he accumulated.* It is 

shall, and may bo made and given profits or inoonie so directed to be 
as if this Act had not passed.” acMaimnlate^d.” 

Sec. .S of the Act, Mhich has been * Per Lord Clumcellor Brong- 
repealed by 11 & 12 Viot., c. 33, sec. ham, in i^haw v. Hhoiles (1835), 

41, provided that the Act was not 1 Myl. k Cr., 135 (141). See 

to extend to any dispo.sition of also v. IFood/on/( 1805), 

heritable property in Scotland. 11 Ves., 112 (148) ; Pri<J<tnorth v. 

4. Sec. 4 of the Act provided Collins (1847), 15 Sim., 538 (541) ; 

that it was not to apply to wills AY/#*' v. (1841), 3 Beav.,587 

made before the Act, unless the \ Barrington v. LUMelf iiao'Z), 

testator should be living and be 2 DeCL M. & G., 480 (497); AV//m 7 y/.v 
of sound disposing mind for twelve v. (1853), 3 DeG. M. & G., 

calendar months from the passing 40 ("5) ; 7Vw?/* v. Cheese (1855), 0 

of the Act. DeG. M. <fe G., 453 (460). 

also the Accumulation A<?t, ^ Beng<mgh\\ Edridge 

1892 (55 k 56 Viet., c. 5S), the first 1 Sim., 173 ; v. Lewes (1833), 

ection of which provides that, 6 Sim., 304 ; Srolt v. Scarborough 

“ no person sliall, after the passing (1838), 1 Beav., 154; Garst v. Loim- 

of this Act, settle or dispose of des (1841), 11 Sim., 434. 
any property in such manner that ® See Johnson Johnson{\%2>l) , 
the rents, issues, profits or income 1 Keen, 648 ; Harrison v. Harrison 

thereof shall bo wliolly or partial- (1837), 1 Keen, 765; /Gwie v. Weljitl 

ly accumulated for the purchase (1830), 3 Sira., 533 ; /I rwo^^ v.A/<9«.v- 

of land only, forany longer period dale (1831), 4 Sim., 387 ; Huhne v. 

thaTi during the minority or re (1839), 9 Sim., 644; Eastim 

spective minorities of any person v Appleford (1839), 10 Sim., 274. 
or persons who under the uses or * See Haley v. (1819), 

trusts of the instrument direct- 4Madd.,275; £//»> v.il/«;tr?/?^l/(lH41), 
ing such accumulation, would, for :4 Beav., .587 ; Bryan v. Collins 

the time being, if of full age, be (1852), Hi Beav., 14;%d«^i/ v. Wil- 

entitled to receive the rents, issues, mer (1S(»3), 4 DeG. J. & S., 81. 
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to be noticed in the first place that accumulation will he AHwnativa 
aiJowed onh’' for one of the periods named above^ that is, tiv©. 
the fonr periods are alternative and not cumulative ; for 
example, a direction to accumulate income for twenty-one 
years after the testator’s death, and, thereafter during 
certain minorities, is good only for the twenty-one years.* 

In the second place, a provision which is good so far as the 

Rule against Perpetuities is concerned, but violates the 

Thellusson Act, is void only for the excess;* thus if there Excow only 

be a direction in a will to accumulate the income during 

the life of A, it can be accumulated for twentj^-one years 

from the death of the testator. Similarly if accumulation 

be directed for twenty-four years or until a legatee, 

then unborn, attains twenty-one, the accumulation is 

good for twenty-one years. But the Thellusson Act 

does not render valid pro tanto a provision for accii- 


The fourtli poriotl inontioned in 
the Statute seems to nioet t ho case 
of a testator leaving property for a 
married sister for life, and at licr 
death to be divided amongst her 
children, with a proviso, that if at 
her death any child be under age, 
its share shall V)e retained until its 
majority, and that so much of the 
income of the sliare as is not 
required for its maintenance, be 
accumulate*! and paid over with 
the share at majority ; the sister 
might have a child born after the 
testators death, and then theie 
would be an aocnniulation during 
the minonty of a person not in 
being at the testator’s death, as- 
suming that the sister died during 
that child’s minority. 

* WUson V. irif^row (1851), IBiin., 
K. S.. 288; Jagger v. J agger (1883), 
25 Ch. D., 729. See also In re 
liosshtrCH Truat (1848), 16 Sim., 391 ; 
18 L. J., Cb., 98, which shows that 
the same construction must be 
put upon the Statute, when tVie 
accumulation is directed by a 
deed as by a will. 

M, LC 


* V. F/fr/5 (1803), 0 Vt\s., 

127: Longdou v. Simson (1800), 12 
Ves., 29t5 ; lu re lloaslun (1848), 10 
Sim., 391, It has been held, 
that the wonlsof the Act allowing 
accumulation during the minority 
of a person mean the minority of a 
person in esse ; consequently’- a di- 
roction to accumulate, during the 
minority of a person unborn at 
the death of the testator, author- 
ises accumulation for twenty-one 
years only from the death of the 
testator and is void beyond that 
period ; Longdon v. (1806). 

12 Ves., 295 ; Haley v. Bannister 
(1819-20), 4 Ma«ld., 275; Ellis v. 
Maxwell (1841), 3 Boav., ,596. Simi- 
larly it has been held that where 
there is a direction to accumulate 
until the children of certain per- 
sons horn during the life of the 
testator, shall attain twenty one, 
a child en venire sa mere will not 
be included among the number of 
such children for the purpose of 
postponing the pei’io*! of distribu- 
tion. Blasson v. Blasson (1864), 2 
DeO, J. & 685. 
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mulation which violates the Rule against Perpetuities ; ^ 
and the reason for this distinction is thus explained by 
Sir William Grant:* “The Act introduced a restriction 
on a liberty antecedently enjoyed, and, therefore, it was 
only to the extent of the excess that the prohibition was 
transgressed ; whereas executory devise is itself an in- 
fringement of the rules of the common law, and is allowed 


‘ Bouifhlon V. JameH (1844)» 1 
Coll. ,26 (45), where Vice-Chancellor 
Knight Bruce said : “Before the 
Accumulation Act, a testamentary 
trust or direction to accumulate, 
»o worded as to last or be capable 
of lasting beyond the compass of 
ail lives in being at the testator’s 
death and twenty one years after 
the death of the survivor of those 
lives, would have been illegal and 
void for the whole, and such a 
trust or direction is not lesfl* illegal 
or less void since the Accumulation 
Act,” See Marshall v. Holloway 
(1818-20), 2 Swanst., 432, where 
liord Eldon observed : “ The true 
doctrine seems to be that of a trust 
for accumulation, which, prior to 
I^ord Loughborough’s Act. would 
have been good, so much as is now 
within the Act, will be good, but 
the excess will be bad ; but if 
there be a trust for accumulation, 
and part of it would have been 
bad befo the Act, that part 
remains bad notw'ithstanding the 
Act.” Cf. Houlhampton v. Hni't- 
ford (1813), 2 Ves. & Boa., 54; 
13 R. R., 16 ; where Sir W. tyrant, 
M, R., held that a trust for ac- 
cumulation which may extend 
beyond the period allowed by law, 
without reference to the statutory 
restrictions under the Thellusson 
Act, is entirely void, and conse- 
quently in a strict settlement of 
real estate, the trust of a terra, 
declared to be for the purpose of 
accumulating the rents during 
the minorities of the respective 


tenants for life or in tail, is bad. 
See also Crawl tf/ v, Crawley (1835), 

7 Sim., 427 ; Pride v. Fooks (1839), 
2Beav.,430; Miles v. (1837), 

8 Sira., 330 ; O'Neill v. Lucas (1838), 

2 Keen, 313; Eyre v.Marsden (1838), 
2 Keen, 564 ; Williams v. Nixon 
(1840), 2 Bcav., 472; Please v. 
Burgh (1840), 2 Beav., 221 ; Ellis v. 
Maxwell (1841). 3 Bc« v., 587 ; S/imc 
V. Rhodes (1835),! Myl. & Cr., 135 ; 
CttrlLs V. Lnkin (I842),5 Bear., 147 ; 
1 H. L. C., 406 ; Scarisbrick v. Skel- 
niersdale (1849), 17 Sim., 187 ; Tarmn 
V. Newcomb (ia56), 3 Kay & J., 16 : 
Williams v, Lewis (1859), 5 Jur. N. 
8., 323; Oddie v. Brown (1859). 4 
DeG. &J.,179; V, Houghton 

( 1 846) , 1 4 S i m . ,369, i n wh ich las t case, 
Shad well, V.C., held, that where 
a testator had devised his estates 
in trust for A for life, remainder 
to his hrst and other sons in tail- 
male, with remainders over, and 
had further directed that if any 
person for the time being entitled 
to the possession of the estates, 
should be under twenty -one, the 
trustees should receive the rents 
and apply a competent part for 
maintenance, and accumulate the 
residue, the trust for accumula- 
tion was wholly void for remote- 
ness. See also Cochrane v, Coch- 
rane (1883), 11 h. R, Ir., 361 ; 
Smith V. Cunningham (1884), 13 L. 
R. Ir., 480. 

• LeMke v. Robinson (1817). 2 
Mer., 363; see also Marshall v. 
Holloway (1818), 2 Sw'anst., 432 
(460), per Lord Eldon, 
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only on condition of its not exceeding certain established 
limits ; if the condition be violated, the whole devise is 
held to be void.” 

This fundamental distinction between the 
ment of the provisions of the Thellnsson Act and of the 
Rule against Perpetuities, may be very effectively illus- 
trated by the help of the graphic method which is familiar 
to students of the natural and physical sciences. Draw 
two concentric circles, of which the inner one represents 
the boundary of the rule laid down in the Thellusson Act, 
and the outer one represents the boundary of the Rule 
against Perpetuities. Through the centre 0, draw a lino 
GABO intersecting the circles in the points A and B, and 
another line OXY intersecting the inner circle only in 
X, hut not reaching up to the circumference of the outer 
circle. If 00 represents a direction for accumulation, 
it is wholly void and not good even up to the extent OA. 
inasmuch as it violates not only the provisions of the 
Thellusson Act, but also the Rule agamst Perpetuities. 

On the other hand, if OY represents another direction 
for accumulation, it is good up to the extent OX, and the 
part XY alone is bad and must be rejected, inasmuch as 
it violates the provisions of the Thellusson Act, but does 
not fallwithin the mischief of the Rule against Perpetuities. 

I may point out that the provisions of the first section Thellusson 
of the Thellusson Act are applicable not only where accu- ’ ‘ 
mulation is directed in express terms, but also where 
accumulation necessarily takes place by reason of the form 
in which the property is given ; for example, where a con- 
tingent executory bequest is made which is liable to be 
ilivested by the birth of issue, accumulation, were it not 
forbidden by the Act, must take place until the contin- 
gency should be determined.^ Where, however, property 

^ MaVrdon aid v. Tirjfce (1838), 2 A Bm., 164 ; 7Vwf;/f v. fl8,i5). 

Keen, 276; .S'/irtw V, (1835), 1 6 I>eG. M. A (»., 453 (461), per 

Myl. A Cr., 135 ; on appeal, Evans Cranworth, L. C.: Bevtlvev* //or/j/. 

V. HmUr (1837), 5 Vh & F., 114; son (1864), 10 H. L. C., 656 ; Wads- 

Morgan v. Morgan (1850), 4 DeG. Osryv, HaniMey 
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IS directed to be applied iimnediately for particular 
purposes, but owing to the neglect of trustees or for some 
other reason, it is accumulated, the provisions of the Act wdll 
not be applicable.^ But a disposition will come within the 
Act, where accumulation is directed beyond the time 
allowed, although the objects of the gift may have a vested 
interest capable of alienation/- Lastly, where the testator 
directed that the income of his property should l>3 accu- 
mulated for the term of twenty-one years from his 
Term how to death,* ill computing the term, the day of death is to be 
he rom)Mifed. excluded. Consequently where a testator directed that the 
income of his property should be accumulated for the 
term of twenty-one years from his death and died on the 
r>th of January 1820, it was held that dividends which 
became due on the 5th of January 1841, were subject 
to the trust for accumulation. Again, althougb accord- 
ing to the directions of a testator, accumulations are not 
to commence till aften the lapse of many years from his 
death, not until the death of a tenant for life or 
annuitant, the accunuilation must nevertheless cease at 
the expiration of twenty-one years from his death.* I 
may add that it has been held in one case* in England, 
that where trustees are directed to accumulate rents for 
twenty-one years from the death of the testator, although 
the half-year's or quarter’s rent does not fall due until 
after the expiration of the term, it will be apportionable 
without any violation of the Thellusson Act and that 

lUtlph V. Corrirk |1877), 5 Oh. ^ Shaw x, lihvdea \ Myl. 

D., h«4 ; Talbot v. Jpvers a»75), & Cr., 154 ; Webb v. Webb (1840). 

L. H., 20 £q., 255; WmtheraUw 2 Beav., 493; Atiort)ei;*Oenl, v, 
Thomhuruh (1878), 8 Ch. D.. 261, Poulden (1844), 3 Hare, ^555; NettU^ 

* Lonibe v. Stoughton (1841), 12 ton v. Stephenson (1849), 3 DeG. 
Sim., 304; Phipps v. Kelynge & Sra., .366. 

(1767), 2 Vee. & Bea., 57. * SL Aubyn v. 67. Aubyn (1861), 1 

V, (1835), 1 Myl- & Dr. & Sm*, 611. This doctrine of 

Cr., 135; 0£/dt6 V. Broxm (1859), 4 course has no application in cases 
DcG. & .J., 179. where rent docs not accrue from 

• Lester v. Garland (1808), 15 day to day, but falls duo only at 

Ves., 248; Webb v. WV55 (1840), 2 stated times ; see Satyendra Nath 
Beav., 493 ; Gorst v. Lowndes v. Nilkaniha (1833), I. L, R.. 21 
(1841), 11 Sim,, 43*. Cal., 383 (385). 
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portion of the rent which is apportioned to the period 
falling within the twenty-one years, will belong to the 
persons entitled to the benefit of the term. 

Yon will have observed that the statute enacts that the Effect of 
produce of the property, so long as the same shall be 
directed to be accumulated contrary to the provisions of 
the Act, shall go and be received by such person or 
persons as would have been entitled thereto if such 
accumulation* had not been directed. This provision 
was not intended to operate and does not operate to alter 
any disposition made by the donor except the direction 
to accumulate. You have therefore to construe the settle- 
ment as if the Thellusson x\ct did not exist, and then you 
have to test the validity of tlie provisions with reference 
to the Act. If you find the direction to accumulate 
invalid, you have to strike that out ; but everything else 
is left as before, and all the other directions as to the time 
of payment, substitution or any contingencies are to take 
eflFect according to the true construction of the instrument 
unaltered by the effect of the statute.^ It follows there- Suhseiuent 
fore that where the income of real estate is directed to be Uruitation not 
accumulated and there is no residuary devise, the subse- 
quent limitations will not be accelerated, but the excess will 
result to the heir-at-law.^ Where, however, personal 
estate, not being the residue, is directed to be accumu- 
lated and there is a residuary bequest, the excess will fall 
into the residue and form part of the capital.* But 
where the income of the residue is directed to be accu- 
mulated upon the expiry of the period allowed by the 
statute, it will go, in case it arises from personal property. 


* 'J’his of cocirso means “ if surh 
e.rnffitsirfi ai'(Mimtilation liad not 
been cl in»o toil." (irafinw fn a neon rtf' 
( IS61), 4 Deli. .1 & S . 51)5 

* EyvfW Murnflf'tt tiSliSj, 2 Keen, 
r»(;4 (574). 

* v. Murailf>n (1838), 2 Keen, 
564; NtfUUton v, Stephfm.son (1849;, 
3 DeG, & Sm., m; Ertvmnh v. 

(1853), 3 DeU. M. k 40; 


In re Drakffiei/ (1854), 19 Beav., 395; 
(h'een v. (Hteroyntt (1864), 4 
.1. k H., 565; Talbot v. Jevf.rs 
(1875), L. H., 20 Kq.. 255, 

^ Haley v. (1819-20), 4 

Macbl., 275; O" Neill v. Lams (1838), 
2 Keen, 313; Webb v, (1840), 

2 Beav., 493; Attorney-OenL v. 
Ponlden (1844), 3 Hnre, 555; Jouea 
V. Magg$ (1852), 9 Hare, 605. 
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to the next-of-kin of the testator,* and in case it arises 
from real property, to his heir-at-law.^ Where, however, 
the direction to accumulate for certain beneficiaries is 
followed by sin ultimate gift of residue, the residuary 
legatees under the ultimate gift become entitled to the 
income, so unlawfully directed to be accumulated.® 

We may now briefly consider the second section of 
the Act which exempts three classes of provisions from 
its operation. In the first place, any provision for the 
payment of debts is not affected b}^ the Act. This 
includes, us I have already pointed out to you,^ the debts 
of persons other than those making the provisions ; the 
accumulation, however, must be Imrn fuie for paying 
debts only® and not merely a colourable evasion of the 
statute. In the second place, any provision for raising 
|>ortions for any cliild of the grantor or any child of any 
person taking any interest under tlie settlement, is also 
beyond the mis^chierof the rule. It is not necessary to 
trouble you with a catalogue of the authorities® in which 
(iuestions have been raised as to what should be deemed 
“ portions’’ within the meaning of the Act, but you must 
remember that a gift of the whole of a teslator’s estate 
or of a residue comprising the bulk of it, is not a portion.* 
It has further been held, that the children must be legi- 
timate ; if any are illegitimate, the whole gift is w ithiri 


* Mr.JJimahl v. Brffcr (1838), 2 
Keen, 270 ; rrkif v. Foaka (1830), 2 
Heav., 430 ; Kliwrttfi v. (1844), 

14 Him., ; Wihou v. Wihon 
(1851), I Him., N, S., 2S8; Brmrve v. 
Buckton (ia“»l), 2 Him., N. H„ 9! ; 
ShiWioim V. J*iU (187*0,8 Cli. App., 
078 ; riuf V. Bahiifh (180(5), 1 Oh.. 
07. 

» Halford V. f^fains (1849). 16 
Him., 488 ; Wihiesv. Ihtrhs (18.53), 
1 Hm. A (»., 475. Fdi- ih« rase of 
iriixed fund», »ee Burt v. Bturt 
(1853). 10 Hare, 415 ; Ralph v. Car- 
Tick (1877), o Ch. D., 984. 

• Crawley v. Cravdey (1835). 7 
Spu., 427 ; v. Xuc«#(1838), 


2 Keen, 313 ; Ellin Maxwell 
(1841), 3 Beav., 587. 

^ See paii^e 254, aw/#?, but eee the 
f'ontrary opinion of Turner, V. O., 
in 10 Hare, 420 (434). 

* MaDmos v. Keble (lS(iS), h. 
K., 3 Ch. App., 691. 

• Jones V. Magys (1852), 9 Hare, 
607 ; Beech v. *SV. Vlnreni (1850), .3 
l>e<4. A Hin„ 678. 

Eyre v. Marsden (18.38), 2 Keen, 
.^64 ; Bourne v. Buck ton (1851), 2 
Him., N. H.,9l; Wildes w Davies 
(1853), 1 8m. A G., 475 ; Burt v. 
Start (1853), 10 Hare. 415 ; Kd- 
wards v. 7\tck (1853|, .3 DeG, M. A 
G., 40. 
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the mischief of the Act,^ In the third place, any direc- 
tion for accumulation touching the produce of timber 
or wood is valid, but such direction must not exceed the Act, Soc. 2 . 
limits prescribed by the Rule against Perpetuities.® 


• Sham V. Rhmlea (183o), 1 Myl. • Ferranti v. Wilaon (1815), 4 
& Or., i:« (159). Hare, 341. 



Hestmints on 
alittUtttion* 


Two-fold 
origin of 
perpetuity. 


Rule njirainst 
remote ness. 


LECTURE XU. 

Restraints on the Alienation of Property. 

In the present lecture, I purpose to examine the rules 
which regulate the imposition of restraints upon the 
alienation of property ; but before I :lo so, it is desirable 
to explain to you clearly the precise relation in which 
this department of the Law of Per{)etiiities stands to 
that branch which has so long engaged our attention. You 
will be able to recall to your minds without any difficulty 
that in the very first lecture,^ where we determined the 
nature of the Law of Perpetuities and its precise place in 
jurisprudence, 1 pointed out to you that a perpetuity can 
arise in two ways, first, by taking away from tlie owner the 
power to alienate property, and, secondly, by allowing the 
creation of remote future interests. I also explained to 
you that in the early stages of the development of the law, 
these ideas are apt to be confounded ; but gradually as 
they are differentiated, the first gives rise to the rule 
forbidding restraints on alienation, the second gives rise 
to the rule against remoteness which is, to our great 
inconvenience, miscalled the Rule against Perpetuities. 
It has been a famous topic of controversy among 
eminent jurists whether the second rule is merely a form 
of the first ; in other w'^ords, is a remote future interest 
objectionable onh/ because for too long a period there may 
be no one who can give a good title, or, is it objectionable 
aho because the policy of the law does not allow interests 
so uncertain in value to hamper a present ownership. It 
is hardly necessary to point out that in one sense, it may be 


* F, 18, 
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perfectly correct to say that the Rule against Perpetuities 
aims at restraints against alienation, for executory devises 
and other future interests diminish the marketable value 
of an estate, and, to this extent, the rule which limits the 
creation of such future interests, does indirectly favour 
alienation. But, speaking strictly, a future interest is not 
a restraint on the alienation of an estate unless the contin- 
gency upon which the future interest depends, is itself the 
alienation of the estate ; the owner of an estate, subject 
to a future interest can grant all that he has got, and the 
grantee has every thing that the grantor would have 
had if the transfer had not been made. The real question 
at issue, however, is, not whether the Rule against 
Perpetuities prevents property from being inalienable, 
but whether that is the foundation of the rule ; in other 
worJs, does the validit}^ or invalidity of an interest 
depend solely on whether the alienability of the property 
is affected, or on whether the interest defends upon a re- 
mote condition. To put the matter, if possible, still more Two 
clearly, the alternative propositions are, first, that the pr^oposuion^. 
Rule against Perpetuities is only aimed at preventing the 
non-alienation of property, and, second, the true object 
of the Rule against Perpetuities is to restrain the creation 
of future conditional interests ; or, to state it still more 
briefly, do or do not inalienable interests come within 
the mischief of tlie rule ? The real difficulty in furnishing 
a satisfactory solution of these questions, in whichever of 
the manifold forms you may take them, is traceable to the 
peculiar manner in which the Rule against Perpetuities 
was developed. In the course of my examination of the 
origin and history of the rule in English law, I pointed out 
to you that its first suggestions were made in a somewhat 
vague and formless condition, and, that before it took 
its final shape, its limits were stated, by successive genera- 
tions of lawyers and judges, sometimes too narrowly, and 
at others, too broadly. It is not unnatural, therefore, that 
during this process of slow judicial development, state- 
ments were often made and theories often advanced in 



Judiciul 
developini»»i 
of law of 
porpetiiitie^. 


C'onrtictirio’ 
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reported cases, which are not in entire harmony with the 
principles as finally developed ; and it is equally natural 
that even after the doctrine has been settled, these early 
statements and theories survive and are loosely repeated, 
though they cannot be reconciled with what are acknow- 
leged to be the true principles. You will not be surprised, 
therefore, to find upon an examination of the cases reported 
in the books, that there are expressions here and there, 
specially in the older cases, which may be relied upon 
in support of the view that the Rule against Perpetuities 
aims only against the tying up of property.^ Such 
expressions, however, when they occur in cases where 
the decision would be the same, whichever principle was 
adopted, are not only not decisive, but, indeed, of 
very little value. There are cases, on the other hand, in 
which the rule has been applied, although there was no 
tying up of pro{)erty ; such cases, clearly, are inconsis- 
tent with the theory ibat if future interests can be aliena- 
ted or released, they cannot be too remotf^, and that the 
rule is aimed onl)" against such limitations as tie up 
property and take it absolutely out of commerce. Thus, 
although u conditional limitation to an unascertained 
person cannot be released because there is no one to 
release it, yet when a conditional limitation is to a known 
person ami his heirs, and the contingency is only in the 
happening of the event on ^hieh the conditional limitation 
is to take effect, it may be released ; but, if such event 
may occur more than twenty-one years after lives in being, 
the conditional limitation has been held too remote and 
consequently void. To take one example, a bequest of 
personalty, whether to a living person or to a corporation, 
is too remote, if it is to take effect after the failure of 
issue of Similarlys if tbe persons to whom a gift is 
made may not be ascertained within the required limits, 

» NW, for iuHtance, ScntUrgood 3fVMs/« (18(iG), L. R., 2 Eq,, 7115. As 
V. Edge, (1099), 1 Sulk., 229, p. 35, to coiuUtional liiintatioti of real 
ante, estate, see Brown and SUdy's 

• arey V. Mirntagn (1704), 2 E<len, Contract (1870), 3 Ch. D., 156, 

205 ; 3 Brown P. 314 ; Johnwn^s 
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the gift is too remote, although the class to which they 
belong may be determined within those limits, and a con- 
veyance by all the members of the class would pass the 
entire iifterest.* It is nnnecessarv to refer to other illus- 
trations in support of the same view, and 1 would now 
ask your attention to two or three recent cases which tend 
to support the opposite theory and to examine how far 
they c^n be supported on principle. In Gilbertson v. 
Richards^^ there was a mortgage to A to secure the pay- 
inent of £5,000; B was entitled to the equity of redemp- 
tion ; the mortgage-deed, executed in 1838, provided that 
upon default of payment of the principal amount, A might 
sell the land, but that if the mortgagees or their I'epresen- 
tatives should, in exercise of their powers under the 
deed, enter u[)on or otherwise become possessed of 
the land, the land should immediately become charged 
with a rent of £40 in favour of B. The contirigem^y 
contemplated happened ; there was a default, and A 
sold the land in 1847. B <»ontended tffat thereupon the 
rent arose, while the purchaser contended that the j)rovi- 
sion for its creation was void for remoteness. The Court 
of Exchequer held that the rent w^as duly created, and w»as 
not open to the objection of remoteness, inasmuch as the 
mortgagors could release their right to the rent-charge.^ 


Iftertsoii 

V, 

/i ic/uint'i* 


’ Jit EtimantiHOii's Kstatf< (IHOS), 
L, H. 5 Kq., aS9, Wood, V.C., 
Hohbs V. Parsanit (isr)4), *2 Sin. & 
ii., 21*2, Stuart, V.O.; OourUer 
V. Oram (ISTvi), 21, Beav,,91 ; 
lamJ V. lirawn (ISOt), 10 L. T. N.S., 
292. Cf. ( urth v. Imkin (1.S42), i) 
, 147, u)»icb was a fase of a 
provision for ao<‘iumilation, iield 
bad for remoteness. 

• (1859) 4 H. k N., 277 ; 5 H. Ar 
N., 453, p. 126, anU, 

■ “It seems to be an error to call 
this rent a perpetuity in an illegal 
sense. It is vested in Billings and 
his heirs. He or his heirs may sell 
it, or release it at their pleasure. 
A rent in fee simple may be grant- 


ed to a man and heirs to continue 
for ever. Why, therefore, may not 
one bo granted to eonimonco at any 
time however remote? It is only 
a part of the estate in fee- simple 
of the rent. A perpetuity ai ises 
when a rent is granted to a person 
who may not be in until after 
the line of perpetuity be passed ; 
but when the estate in the rent is 
vested in an existing person and 
hi.s heirs in fee-simple, who may 
deal with it at liis or their pleasure, 
and as he or they think fit, we 
think it is not subject to the 
objection of remoteness, not with- 
standing that its actual enjoyment 
may depend upon a contingency. 
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The Court of Exchequer Chamber, however, where the 
case was subsequently carried, rested their decision, on a 
very different ground, namely, that the case was analogous 
to that of the power of sale by a mortgagee ahd said : 

The real effecjt of the limitations in the deed before us, 
is, that the mortgagees are to take possession or sell, 
subject to the payment of this rent to Billings. It is a 
restriction on the amount of the estate of the moi^tgagees 
and seems within the cases as to the power of sale in a 
mortgagee, which, as incidental to his estate, is held not to 
be within the Rule as to Perpetuities.’'^ Unfortunately, 
the Court of Exchequer Chamber not only did not 
repudiate the doctrine of the Exchequer, but used language 
hintuuykani which left the matter doubtful.® It is not a matter for 
\\ ' surprise, therefore, that this decision was relied upon in 

laihi'iight, later case^ by an eminent Judge in support of the 
proposition that an executory interest which could be 
released was not affected by the Rule against Perpetuities. 
In that case, the vendor of some lands, reserving the 
mines, covenanted with the purchaser that should he 
ever sell the mines under the adjoining land, he would sell 
the reserved mines to the purchaser at the same rate as 
that at which be should have sold the adjoining mines ; 
it was contended that the covenant was bad for remote- 
ness, but Fry, J., overruled the objection and held that 


vvliiuh may never happen, or inuy 
happen at any time however dis 
tant.” 4 U. & N.. 297. 

• 5 U. & N., 459. also 

Sugtlen on Powers (Sth eU.), I(), 
M hore it is said : “No perpetuity 
was created by tlie power of sale in 
the inortiTJijrees, or by tbo ri^^lit of 
them or their heirs to take posses- 
sion of the land, biit in exercising 
that rij^bt, they took, siibjeet to a 
perpetual rent of .i'40 a year in 
tavoiir of the mortj;ayor. It was 
a eharjje on the estate and had no 
tendency to a peipetuity.” The 
actual decision may also be sup- 
ported on the ground that the 


future I’igiit to the annually 
was not a present right of proper- 
ty, but simply ri contractual obliga- 
tion, and, consequently, beyotid 
the mischief of the rule 

* “There may be considerable 
doubt also on the point raised by 
counsel, whether the rule as to 
perpetuities applies to a case like 
the present, where the party who 
or whose heirs are to take, is as- 
certained, and who can dispose of, 
release or alienate the estate.” 5 
H. & N., 459. 

• Birmingham Canal Co* v. Cart- 
wright (1S79), 11 Ch. D., 421. 
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specific performance could be enforced by the assignees 
of the purchaser against the devisees of the vendor.^ 

But this decision has been overruled by the Court of 
Appeal in a very instructive case of great importance, 

London and S. H" R. Co. \\ Gomm^'^ which clearly d s, 

li* f 

stated the true doctrine that an option to buy on a remote * v. 
contingency is bad. In this case, the plaintiff Company • 

in 1865 conveyed land to l^ovvell in fee, and Powell 
covenanted with the company that he, his heirs or 
assigns, would, at any time, on receipt of £100, reconvey 
ihe land to the company. In 1879, Gomm purchased 
the land from Powell with notice of the covenant ; in 
1880, the company demanded a conveyance, and, upon 
Gomm’s refusal, brought a bill for specific performance. 

Kay, J., who beard the case in the first instance, refused 
to accept the doctrine laid down in Gilbertson v. Richards^ 
and Binnim^ham Canal Co. v. Cartwright^ and observed : 

In my opinion, a present right to an interest in property 
which may arise at a period beyond tJ)e legal limit is 
void, notwithstanding that the person entitled to it, may 
release it.” The learned Judge, however, went on to 
hold that the covenant in this case did not run with the 
land, that a purchaser without notice would not be bound 
by it, and, as a contract which does not create any estate 
or interest in property, at law or equity, is not obnoxious 


• “ I think that wherever a, right 
or interest is presently vested in A 
and liis heirs, although the right 
may not arise until the happening 
of some contingency which may not 
take etfect within the period de- 
fined by the Rule against Perpetui- 
ties, such right or interest is not 
obnoxious to that rule, and for 
this reason ; the rule is aimed at 
preventing the suspensioii of the 
power of dealing with property, 
the alienation of land or other 
property. But when there is a 
present right of that sort, although 
its exercise may be dependent upon 
a future contingency, and the 


right is vested in an ascertainorl 
person or persons, thet person or 
persons, conem ring with the per 
son who is subject to the right, can 
make a perfec tly good title to the 
property. The total interest in 
the land, so to speak, is divided 
between the covenantor and the 
covenantee, and they can together 
at any time alienate the land abso- 
lutely. I think that v. 

Richards is a distinct authority in 
favour of that conclusion,” 11 Ch.D. 

• (1882) 2(1 Ch. Piv., 562, p. 13:<. 
ants, 

• 4H. & N.,277. 

• 11 Ch. D., 421. 
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to the Rule aguinst Perpetuities, which is a branch not of 
the law of contract but of property, the covenant- was not 
within the mischief of the rule and could consequently 
be s(»ecifieally enforced. Upon appeal preferred by the 
purchaser against whom specific performance was decreed, 
the Court of AppeaP held that the option to purchase 
gave au equitable interest in the property to which the 
Rule -against Perpetuities was applicable, and that judged 
by that rule, it was void ; Sir George Jossel added that 
Miv Justice Kay was ‘‘quite right in the view he takes of 
the doctrine of remoteness and of the authorities cited before 
him, not forgetting the case of the Birminf/ham Canal 
Co. V. Carticriylif^ which must be treated as over-ruled.”'^ 

Before I conclude this part of the subject, I ought 
to invite your attention to another recent case* in which 
an interest subject to a remote condition was held good 
because it was alienable. In that case, there was a 
bequest of personal property to A for life, and after A’s 
death to his issinf for life, and to the executors, adminis- 
trators and assigns of the survivor. Stuart, V. (J., held 
that this gave an absolute interest to the survivor, but 
went on to add observations bas(3d on the doctrine that an 
alienable interest cannot be too remote.* This decision, 
however, has been over-ruled by the Court of Appeal in 
Be Hanjreaves.^ 

An examination of the cases \vc have considered 
above shows that the Rule against Perpetuities is some- 


• Sir George .Jo.ssel, M. K.. Sir 
.James Hanncn, and Lord Justice 
Lindley. 

• iO Ch. I). 

• Amrn v. Lhnjd (18()8), L. K., 
T) Kq.. 383. 

^ “ Each of the tenants for life 
in this case bad as much right to 
alien his contingent right to the 
absolute interest .as to alien his 
life estate ; and the person claim- 
ing under an assignment of the 
whole estate and interest of the 
tenant for life would, as soon a^a 


his assignor becjaine the survivor 
of the other tenants for life, be 
entitled to the possession aiul 
enjoyment as absolute owner. It 
seems obvious that such a case is 
not within the principle on which 
the law against perpetuity rests, 
and that the limitation in question 
of the absolute interest does not 
fail as being too remote.*’ L. R., 
5 £q., 388. Sen also a dictum to 
the same effect in Gooch v. Gooch 
(1863), 3 DeG. M. k G., 366 (383). 

» (1889) 43 Ch. Div., 401. 
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thirii? more tban another version of the rule which Relation 
regulates the imposition of restraints upon the alienation remotenofss 
of property, and that interests, although alienable, on 
may yet be bad for remoteness. The mere fact that a 
contingent interest may be released by persons in being, 
and that a good title may thus be made, is not enough to 
take the case out of the rule, if the estate cannot be 
alienated by those having vested interests in it, becairse 
a possible future interest is created winch may not vest 
within the time fixed by the rule. Undoubtedly the fact 
that the hohlers of vested interests cannot convey, tends to 
make the {>roperty inalienable, for very often the holders of 
contingent interests are unknown or cannot be found, and, 
even if they are accessible, it is not easy to obtain releases 
of contingent rights^ on which it is impossible to fix a 
value ; but the possibility of obt-ainiiig releases is not the 
test by which we are to determine the validity or invalidity 
of a limitation. In short, the rule is intended to subserve 
the public policy of fixing a limit beyond*wbich a person's 
power of disjiosal over his [iro[)erty shall cease, public 
policy which intends that beyond a certain time, property 
shall not be tied up, but shall pass free and unfettered to 
an owner who can employ it just as he chooses, untram- 
melled by the directions of another who might have 
possessed it in the remote past.* 


• If there is a gift over of an 
estate on a remote contingency, 
the market value of the interest 
of the present owner is greatly 
diminished, while the executory 
gift c^n sell for very little, so tJiat 
the Slim of the value of tlie interest 
of the present owner and the value 
of the executoiy gift would he 
much less than the value of the 
pi operty if it were unfettered. 

■ If lan<l be given to A and his 
heirs, with an option of purchase 
at any time B and his heirs, 
upon the principles discussed 
above, the gift to H would be too 
remote and therefore bad. A 


similar question may arise, if 
land he given to A charity until 
some contingency, which may he 
remote, hapi>eiis, and then to B 
charity ; is the gift to B charity 
good ? If the test of invalidity, 
applied to the first case, liamely,’ 
the rernoteriCM.s or nearness of the 
contingency on which the gift is 
to fake effect, bo also applied to 
the second case, the answer would 
be that the gift to B charity is 
bad for remoteness. If, on the 
other liand, the true test had been 
the restraint or noii'restraint of 
an interest which is legally alien- 
able, the answer would have been 
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Tnalienablo 

rightiJ, 




inalien* 
a\)lo l\y law or 
st-at'itc!, 


We shall now turn our attention to an examination 
of the rules which regulate the imposition of restraints 
upon the right of alienation of property ; but before we 
do so it is necessary to invite your attention to the 
well known fact that some rights are in their nature 
inalienable, while there are other rights the nature of which 
presents no obstacle to alienation. To take one illustra- 
tion, every one of us has a right not to be assaulted, 
not to be defamed or not to be maliciously prosecuted. 
These rights are clearly inalienable. The infringe- 
ment of each of these rights gives rise to a right to 
recover damages for assault, defamation or malicious 
prosecution as the ease may be. This secondary right 
is not by nature inalienable, and we can without 
difficulty conceive of it as transferable. Again every 
j>erson lias not only a riglit not to be slandered but he 
may have the right that his wife should not be slander- 
ed ; in other words, -if the wife is slandered, it may not 
only entitle hereto recover damages, but may also entitle 
the husband to the benefit of a similar remedy. It 
would be a mistake, howevei’, to suppose that the right 
which the husband possesses has been transferred to him 
from the wife ; each of them has an independent right, 
although such right arises in different persons by a single 
act, namely, the slander of the wife. We have nothing 
to do here with rights which are by nature inalienable ; 
nor do we propose to deal with rights which though 
alienable by nature have been made inalienable by law, 
for instance, the law forbids the transfer of a right to 
recover damages for a libel. Similarly we shall exclude 
from our consideration cases in which a statute forbids 
the transfer of a particular property, as for iustauce the 
estate settled by Parliament on the Duke of Wellington.^ 

that the gift to charity is good, Hosintal v. Grainifer (1849), I 

as the gift to .1 charity has made Mac. & G., 460 ; which has been 

the property inalienable, and has examined fully in Lecture X. 

thus placed itbeyond the operation p. 235, and Re (1891), 

of the Kiile against Perpetuities. 3 Ch., 252. 

See, in this connection, ChrisVs * (1814) 54 Geo. Ill, C. 161, § 28. 
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The field of our enquiry is therefore narrowed down to 
the consideration of the cases in w'hich restraints have 
been imposed on the alienation of rights which are by 
nature assignable, when such restraints are imposed not 
by public policy, but by the will of persons who have 
created or transferred such rights. ‘The question in all 
such cases is, how far can such restraints be lawfully im- 
posed, or, in other words, how far is it .against public policy 
to allow restraints to be put uf>on transfers which public iicstraint on 
policy does not forbid. You wilt further find that re- oiJoctodTn two 
strain ts on alienation are sought to be effected in one of 
two ways ; first, the estate which is created or conferred 
may simply be declared inalienable ; if this restraint 
is imposed under circumstances recognised by law, the 
person who takes the estate cannot assign it, he cannot 
rid himself of it. the estate remains with him, and any 
attempt at alienation is inoperative : second, the estate 
may not l)e expressly declared to be inalienable, but it is 
given either on condition that it shall not Re alienated, or 
on condition that it shall be forfeited upon alienation : 
the owner of the estate in such a case may assign it as 
lie pleases, he cannot be compelled to keep it against 
his will subject to the qualifi(;ation that if the restraint is 
valid in law the estate is I'orfeited upon assignment. We 
shall take np each of these classes of cases separ.ntcly and 
examine ami illustrate the principles ajiplicable to them. 

As to the first class of cases which relate to restraints First class, 
upon alienation, pure and simple, it may be laid down ubsohac 
generally^ that under the English law, any [irovision 


* I do not imrpo«o to (joiusidoi* 
here at anj’ lengtli the cases in 
which married women may ho 
restiuined from the voluntary or 
involuntary alienation of their 
separate estates. It will he re- 
membertMl that when, in the case 
of married women, the doctrines 
of sciparate use and restraint upon 
anticipation came into existence, 
the interests of which the aliena- 

M, LP 


tion was sought to ))e l•estrained 
were life interests: the question 
as to the validity of a clause 
.against anticipation upon a gift 
of an absolute interest, appoiirs 
to have Hrst arisen in Baggett v. 
Menx (1844), 1 Coll., i;i8, in which 
the decision of Knight Bruee,V.C., 
was affirmed by Lyndhurst, L.O. 
(1 Phil., 627), and it was held that 
a restraint on anticipation by a 
18 
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V. 

Holtrts, 


restraining the alienation^ voluntary or involuntary, of an 
estate in fee-simple or an absolute interest in chattels, real 
or personal, whether legal or equitable, is void. It would 
be by no means difficult to support this proposition by 
n long array of cases to be found in the books ; it would 
be more instructive, however, to lay before you such of 
them only as furnish an illustration of the principle in its 
various applications. Tims in the case of Pierey 
there was a bequest to executors of a fund upon trust to 
apply the principal and interest for the sole use and benefit 
of the testator’s son in such manner and at such time as the 
eiecutors might think best, with a proviso that if the son 
should happen to die before the whole of the fund was 
exhausted, the unapplied part should sink into the residue. 
The son became bankrupt and his assignees claimed the 
fund. Sir John Leach, M.R., held that their claim was 
well founded, for obviously when a fund is given to 
a person absolutely" a condition cannot be annexed 


married woman w'a» valid as well 
upon a fee simple as upon a life 
estate. JSett also Currfy (1886)» 
82 Ch. D., 861; Stogdon v. 
(1891), 1 Q. B., 661 ; Cf, 44 & 45 
Viet. (1881), O. 41, § .39, and 56 A 57 
Viet. (1898), C, 6:1. §2. It would 
be ail interesting quest ion. wbieli 
<loes not appear to have yet been 
deterniined, whether a restraint 
imposed upon the alienation of 
an estate in fee simple prevents 
any dealing at all with the estate 
by a married woman <l tiring her 
coverture,or, whether it alUiws her 
to transfer the wliole estate subject 
to lier riglit to receive the income 
thiring her life; see Sitrhtg v. 
/ViV/^(18G4>, 10 Jur. N. S., 646; 
limit h V, Wirkhani^ 8 L. U,, Ir., 
876 : 5 h. B., Ir., 285 (295). It is 
somewhat difficult to reconcile 
all the cases on the subject, but 
the result of the authorities may 
he fairly summarised in two pro- 
positions : I, When the intention 
was clear that the property shall 


continue in the hands of trustees, 
and there is a clause against anti- 
cipation, a married w^oman would 
not be entitled to have the pro- 
perty transferred to her even 
though her interest be absolute ; 
lU Bmton (1882), 19 Ch. D.. 277 ; 
lie Bown (1888), 27 Oh. 1>., 411 ; Jit: 

(Ism), .30 Ch. D., 188;/?^ 
.‘14 Ch, 

D,, 8.5, 712; IHppaU'sand NetobonltVs 
Contract (1888), 87 Ch. IX, 444 ; II. 
When there is a direction to pay 
monies in tiie hands of a married 
woman after an intervening in- 
terest with a proviso that her 
riK^eipt alone shall he a .siiftieient 
discharge, the clause against anti- 
cipation will he treateil as intend- 
ed to restrain anticipation only 
during the continiiaiiee of the 
i n tervt n i ng i ii terest. Sykes' n 

Trusts (1862), 2 J. & H., 415; Its 
Croughtons Trusts (1878), 8 Ch, 
I)., 400 ; Re lUnen (1888), 27 Ch, 
IX, 411. 

* (1882) 1 My. & K., 4. 
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to the gift that so much as he shall not dispose of, 
sliall go over to another .person.' Again in GosUnff 
V. Gosling there was a direction that no devisee 
should be put into possession of the testator’s estate 
or enjoy the rents or profits of any property left by him 
until be attained the age of twenty-five, the rents and 
profits meanwhile to accumulate. Sir W. P. Wood, V.C., 
held that the direction was inoperative and observed : 

The principle of this Court has always been to re- 
cognise the right of all persons who attain the age of 
twenty-one to enter upon the absolute use and enjoyment 
of the property given to them hj’' a will, notwithstanding 
any directions by the testator to the effect that they are 
not to enjoy it until a later age, unless, during the 
interval, the j)roperty is given for the benefit of another. 
If the property is once theirs, it is useless for the testator 
to attempt to im})ose any fetter upon their enjoyment in 
full, so soon as they attain twenty-one. And upon that 
jn inciple, unless there is in the will or iti some codicil to 
it, a clear indi<;ation of an intention on the part of the 
testator, not only that liis devisees are not to have the 
enjoyment of tlie property he has devised to thein^ 
until they attain twenty-five, but that some other person 
is to have that enjoyment, or unless the property is so 
clearly taken away I’rom the devisees up to the time of 


* The policy of tliLs rule has 
been variously state<l ; one reason 
which has been iis»it 4 ne<l is that 
in many oases, it mi^ht he voty 
fliaionlt and even impossible to 
asc‘eitain whether any part of the 
fuml remained undisposed of or 
not. Another reason which has 
been assi^ntMl is “that it would 
y»e contrary to the well-heiug of 
the party absolutely entitled to 
lead him i*rofiisely, to spend ail 
that was given him which in many 
cases might be all that he hud 
in the worhl.** r*fr Truro, L. C., 

Watkim V, WUiUmit H 


Mac. & G,, 622 (629), Stie also 
Tnre. Trnnt. (iSoJS), 4 K. A .1., 

U)9. IT. In Tft Laniioiis Trnsfs 
(1H7I), 4-0 L. .1. Ch,, *‘{70, where- 
upon a claiiii preferred by the 
assignees of a heiieticiary of a fund 
(wdio liufi become bankrupt), it 
was held by Lord Hornilly, M.IL, 
that the trustees were entitled to 
retain the fund because the trus- 
tees had a discretion to give the 
income away from tlie heneticiary 
who was not absolutely eniitioft to 
it. 

• (1862) Johnson, 26o. 


(giUif in •( 

V. 

Oo.'ifi ft if. 
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their attaining twenty-five as to induce the Court to hold 
that, as to the previous rents and profits, there has been 
an intestacy, the Court does not hesitate to strike out 
of the will any direction that the devisees shall not enjoy 
it in full until they attain the age of twenty-five years/’\ 
Coreutr}j 0 \\ Coventry there was a devise of land 
(Mfnfnf, on trust to accumulate the income until 1875 and a direc- 
tion that the accumulation should then form a part of the 
residuary estate which was devised to several persons. 
The testator died in 1863, and it vvas held that the resid- 
miry legatees were entitled to their shares at once, in 
sjiite of the accumulation clause. In another case,^ a 
residue was bequeathed to the testator’s four sons equally, 
tlie ea(utal not to he divided until tliey were all settled in 
life ; the interest of their shares alone to be paid after 
they were all provided for, until they severally became 
thirty years old, when the capital was to be placed at. 
their disposal. Under these cirenmsianees the Master of 
the Ucdls held iliKt each son was entitled to his share ol’ 
the capital us soon as he attained the age of twenty- 
one.^ Similarly, in a later case/' where j>roperty was 
ilevised to a daughter, “ to be settled on her at mar- 
riage,” bat the daughter reached tvventy-o^>e and was 
iminarried, it was held that she vvas entitled to the 
property.^ It is hardly necessary to point out that the 

' Johnson, *272. possossion. 

* 0865) 2 l>r. & Sm., 470. • also Snow v. PonUlen (1836), 

* (18(>1) ir/W,29Beav., 1 Keen, 186; Hilton v. Hilton 

(1872), L. H., 14 Kq., 468 (475) ; 

* Sff' also Pmrj<on v. Dolman Talbot v. Jevurit (1875), L. K., 26 

(1866), L. R., 3 Kq., 315. Kq., 255 : Oott v. Nuirne (1876), 3 

* Maurath v. Mortfhead (1871), Ch. I>.,*278 ; WeatlKtrall Thorn- 

L. R., 12 Kq., 491. also /'wrfrrt hnrfjh (1878), 8 Ob, Div., 261 ; 

V. liof/tjiy (1866), 35 L. J. Cli., (1884), 26 Ch. Div., 19; 

172, which shows that a testator He FHzr/erahVs Setllement (1887), 
in »y not pve an absolute interest, 37 Ch. Div,, 18. In Havelock \, 

either in realty or in personalty, Havelock (1880), 17 Ch. D,, 807, 

with a proviso restraining alicna- Malins, V.C.% allowed accitmula' 
lion, even though the interest lions to be broken into, iti order 
sbonld be reversionary, and the to furnish maintenance to infants 
prohibition should only apply to who were only contingently en- 
alienation before the vesting in titled, and this was followed in 
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principle^ we have been illustrating, namel}^ the invali- Po«tpot»m©nt 

dity of provisions which postpone the payment of the of 

principal of a fund in which a devisee has an inunediate 

absolute interest, is supported by another class of cases'-^ 

with which you are familiar, I mean the class of cases in 

which it has been held that such postponement beyond 

the limit fixed by the Hole against Perf^etuities, does 

not deprive the devisee of his right to have the principal 

paid to him, if he has an absolute intercvst in the fund 

within the required time. These cases sliow that the 

devisee is considered as aciquiring, within the required 

limits, all the rights to the property, and the postponement 

of the right to the payment of the principal is considered 

void, because if the postponement to the right of the 

|u*incipnl be valid, that right could never l)e enjoyed by ^ 

the devisee inasmuch as it would bo clearly laid for 

remoteness. 


AV iJaUins (1886), H2 Oh. D., ‘>20; 
but ill tlie Himilar rase of lt*i 
At/m'd (188(5). Oh. I)., m, 
luaiiitenaiire was not allowed. 
The ease of Jiavfilorfc v. Hav^lork 
was not foHd«^l in a I'occnt case 
in Ireland v. Kmmniny 13 

L. R. Ir., 372 ; confirmed on ap- 
peal 15 L, R. Ir., 90) ainl does not 
appear to be defensible on priiu’i- 
plc. Of. Cohtan (IbHl), 19 Ch. 
!>., 305. 

* Besides the oases disoiissofl in 
the text, referenoe may be inaric 
to HochI V. Off lander (1865), 34 
Bcav.. 513 ; Alfwaier A If water 
(1853). 18 Beav., 3^10, where a pro- 
liibiiion not to sell out of the 
family was held invalid; JUtmud v. 
Tourangmti (1867), L. R., 2 P. O.. 
4 (18), where a pi'ohibition not 
to sell for tw’enty years, land 
devised in fee simple was 
held invalid. Sadler v. Pi^alt 
(18.33), 5 Sim.. 632 ; Joss^fyn v. 
Jo»»elyn (1837), 9 Sim., 63 ; Jaakeon 
V. Marjoribttnke (1841), 12 Sim., 93; 


SanmhrH v. (IS41), 4 Beav., 

U5 ; Curth V. Lukin (184*2), 5 Beav,, 
147 (irw») ; V. Horke (1845), 9 
Beav,, 66 ; Swajfiefd v. Orton (1847), 
1 DeO. & Sm.. *126; lie Yonnffe 
SetttenmU (18.)3), 18 Beav., 199. 
See also Peard v. Kekmi>irh (1852), 
15 Boav., 156, which does not 
appear to be consistent with the 
other crises, and it does not seem 
possible to siip[K)rt the decision on 
•principle. 

• See Murray v. Addenhrook 
(I8:i0). 4 Rush., 107 ; Bland v. IKiV- 
limns (1814). 3 Myl. & K., 411 ; 
fkreet v. Oreet (1842). 5 Beav.. 123; 
Harrimn v, Orimwood (1849), 12 
Beav.. 192; Tatham v. Vernon 
(1861). 29 Beav., 604 ; Sanmarez v. 
Saumarez (1865), .34 Beav., 4.32; 
Be Edmondson's estate (I86S), L. 
R., 5 Eq., 389 ; Fox v. Fox (1875), 
L. R.. 19 Eq.. 286 ; Oddie v. Brmon 
(1850), 4 DeO. k .1., 179; He 
Bemm's Trusts (1887). 34 Ch. O.. 
716. See. also Kemrn v. Williams 
(1832), 5 Sim.. 171. 
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Alionaiion of 
estates for 
life, 


Six ivpifal 
cases, 


Case I. 
HranfUm 

V. 

liithi.HHiU, 


We shall now proceed to consider under what cir- 
cumstances, if any, valid restraints may be imposed upon 
the alienation of estates for life, and here it may be stated 
generally that under the English law, any provision 
restraining the alienation, voluntary or involuntary, of a 
life estate in realty or personalty, whether legal or 
equitable, is void. The most important class of cases in 
which the question has arisen, has been those in which 
attemjit is made to confer upon a jierson the beuetitsof jiro- 
porty without its consequent liabilities. It is not perhaps 
unnatural that a man who possesses property should desire 
that it should be kept in his family and be enjoyed 
by his descendants, but that it should be placed heyon<i 
the reach of their creditors. It is equally natural that 
judges should set their faces against devises which 
are the manifestations of such a desire. The matter 
will he best illustrated l)y an examination of some of 
the loading cases on •the sidqect which may be divided 
roughly into six classes. 

In Brandon v. Rohinsonj} a testator directed money 
to 1)0 invested in public funds in the names of 
Irnsioes, and the income, as the same became payable, 
paid IVom time to time to d, with a ])roviso that 
Ihe same should not be assignable, with a gift over 
on the death of A. Upon the bankruptcy of it was 
hold that the assiiinees were entitled to his life-interest* 
This is eonsistont with the principle that if the income 
of trust property is to be jiaid to .1 during his life, a 
direction that it should be paid into his own hands or 
that he shall 'not alienate or anticipate it or that it shall 
not be^liable'for his debts, is void.* 


Vofr,, 420, Sfw also 
HradUy v. Peixoto (1797), 3 Ves., 
.S24, 4 R- R., 7, wlicre it was held 
that upon’a bequest to A for life, 
and at liis decease, to his heirs 
and executors, with a jr if t over if 
he attempts to dispose of the 
principal, A takes an absolnto in- 
terest and ihe condition which 


wa.s incon.siwtciit with the was 
void. 

• See Darfon v. JirLst'.oe (1822), 
Jac. 603 : v. Dolphin (IH26), 

1 Sim., 66; Wootimt'idon v. Walkrr 
(1831), 2 Russ. & M., 107 ; Jones v. 
Waller (ISai), 2 Russ. & M., 208; 
Brown v. Povoek (1831), 2 Russ. 
& M., 210. 
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Again in Green v. Spicer,^ there was a devise 
to trustees on trust to apply the rents and profits for 
the benefit of A during his life at such times and in 
such manner as they should think 2>ropei% with a proviso 
that A* was not to have any power of sale, mortgage or 
anticipation, A took the benefit of the Insolvent Act, 
and his assignees were held by Sir John Leach, 
M,H., to be entitled to the rents and |)rofits. Tliis you 
will see, is obviously based on the principle that if trus- 
tees are directed to apply the income of a trust fund for 
the support and benefit of A at such times and in such 
manner as they may deem fit, but have no authority to 


apply in any other way, his assignee is entitled to demand 
the income from the trustees.® 

In Rippon V. Sorfnn,,^ property was given by deed 
to trustees in trust for A during his life, till his insolvency, 
to ap{)ly the income in such manner and to such persons 
for the board, lodging and snbsistene<3 of A and his family 
as the trustees should think proper, aif<l there was a gift 
over on the death of .1. ,1 took the benefit of the 

Insolvent Act at a time when his wife was dead, bn( he 
laul th ree children. The children adinittfMl that the 
assignee in bankruptcy was entitled to a fourth share of 
the income ami claimed the other three-fourths. Their 
claim was decreed, aj>parently on the i>rinciplo that if 
trustees are directed to apply the income of a trust tuncl 
for the support or benefit of A and other purposes, but 
they have no right to exclude A, the assignee of A can 
claim from the trustees the amount which he could 


* Tainlyn, :m: 1 Kiiss. 

& M., 3a>. 

• also SmfWflott. V. J)aUji 
(1^31), 6 Sini., 524: Ytfutiffhuifbatifl 
V. Ginbornfi (1814), 1 Coll., 40(1, 
where, til on {If b the tniMt wan for the 
personal mipportanU maintenance 
of and there was an exin’CHs 
proviftion that the annuity was 
not liable to the claims of his 
creditors, it was held by Knight 
Bruce, V^C., that upon the insol- 


vency of his assifftioes were 
entitled. S€t\ however, JR^, But 
lock (1891), 60 L. J. Oh., 341. 
The c.ise of Two pent/ v. Peyton 
(1810). 10 Sim., 487, may perhaps 
be supported on the ^roiirnl that 
tlie w hole income of the fund w'as 
not payable to the lieneficiary 
and therefoi ‘0 could not bo right- 
fully claimed by his assignee in 
bankruptcy. 

» (1839)2Beav.,63. 


Case 1 f . 

in ecH. V, 


(■a^^c'J MI, 
I{ >/*/>• 

V, 



Case IV, * 
Lord V, Bunn, 


C’a«e V, 
/// r* ^ 
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have lawfully claimed, shouhl he have applied, for his 
benefit.^ 

The type of another class of cases may be taken to 
bo Lord V. Bunn * whore property was given by deed to 
trustees in trust to appl}" the income towards the support 
of A and liis wife/ and children or any of them or for his, 
her, their or any of their use and benefit at the absolute 
discretion of the trustees, with a gift over upon the death 
of A. A married, had several children and took tla* 
benefit of the Insolvent Act. Knight Bruce, V.O., held 
that the trustees had a right to apply the rents among the 
insolvent, Jiis wife and children or any of them to the 
excdnsion of the others, and consequently nothing more 
passed to the assignee than the interest which tlie 
insolvent had/^ This is founded on the juinciple that if 
trustees are directed to apply the income of a trust fund 
for the support or benefit of A or for other |)urposes at 
their discretion, ami, they in tact a[)ply the whole of the 
iiKiome for other purposes, the assignee of y\ has no valid 
claim against the trustees. 

The type of another class of cases closely analogous 
to those just considered is fnrnislied by the case of In >v 
Coltunan^ to which 1 have already referred. These oases 
lay down the doctrine that if trustees are directed to pay 
the income of a trust fund to .1 or to apply it for his 
support or benefit or for other purposes at their discretion, 
although they arc not bound to pay anything to A and 


• to also Paxff. v. Way (1840), 
a lieav., tJO ; Kearstey v. Wood- 
mrk (1843), 3 Hare, 185 ; WalUue 
V. Anderson (1853), 16 Beav,, 533 ; 
(\’oddm V. Crow/mrsf (1842), 10 
Sim., 642, is apparently the other 
way, but see the observations in 
Yonnghasband v. Gisborne (18t4). 
1 Coll., 4(K). to also In re 
Coleman (1888), 39 Ch. Div., 443. 

• (1843) 2 Y. & C. C* C., 98. 

• i^ee also Holmes v. Penney 
(ISiie), 3 K. & J., 90, where in a 
similar case, Wood, V'. C., held 


that he could not decide what pro- 
portion of the income wife and 
children should take so as to leave 
the rest of the income available 
for A's creditors. It is remark- 
able that in this case the trust was 
by the settlor A for his own bench t 
and the benefit of his M'ifo and 
children. 

♦ (1888) :19 Ch. Div., 443. to 
also Lord v. Bunn (1843), 2 Y. A; 
C. C. C., 98 ; Re Neil (1890). 62 L. 
T. N. S.. 649. 
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consequently his assignee has no claim against them, yet 
if after notice of the assignment they make any payments 
to they must account to the assignee for all such sums. 

Lastly, a question of some nicety may arise wlien vi. 

trusteeg are directed to appl\* the income of a trust fun<l 
tor the support or benefit of A or for other purposes at 
their discretion ; if in such a case A takes the benefit oi‘ 
the Insolvent Act, are tlie trustees liable to account to 
the assignee of A for any sums not actujvlly paid over 
io him but spent for his benefit or support with full 
knowledge of the assignment. I have just explained to 
you that the assignee can demand from the trustees, the 
money which they are bound to spend for the benefit or 
support of /I, and in a case in which it is discretionary 
for th<3m to a|>ply the [>roeeods of a <*und lor tlie l)enelit 
of vl, although the assignee cannot comjxd them to do so, 
lie is yet entitled to hold the trustees responsible for any 
payments actually made to -1, after notice of the assign- 
mimt. It would seem to follow, ther#fore, that if tlic 
assignee of A can demand from *1110 trustees the money 
which they have actually paid to A, he is equally entitle<l 
to call upon tlie trustees to account to him for money 
which they liave sjicnt for the support or benefit of A. 

There is autlioritv. liowevcr, in support of the opjiosite 
view. In the case of A Coleman^ ( 'Otton, L. J., said ; 

Does the assignment include every henefit which the nssed. 
trustees can give io ( k)Ieman out of the income ? I 
think, not ; if the trustees were to pay an hotel-keeper to 
give him a dinner, he would get nothing but the right to 
eat a dinner, and that is not |>roperty vvbicli could pass by 
assignment or bankruptcy. But if they pay or deliver 
money to him or apjiropriato money or goods to be paid 
or delivered to him, the money or goods woul<] pass by 
the assignment.” The learned Judge then went on to 
distinguish (irefu v. Spif'er^ and Yonnphnshand v. 

» (1888) 89 Ch. Div., 44.8. AVff ( 1842} 10 Sim. , 642. 
also Re Bullock (1891), 60 L. J., « (1880) Tam lyn, m 

Oh. 341, an<J Godden v. Crowfmrst 
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Gisborne^ on the ground that in those cases, the in- 
come was directed to be applied solely for the bene- 
fit of the Insolvent, which made it his property. 1 
confess, however, that it is not easy to reconcile this 
decision with the principles discussed above, f It is 
unquestionable that the benefits which the trustees 
can confer upon the insolvent may be per.sonal and 
inalienable, and, consequent!}', there may be rightsi which 
do not pass to an assignee in bankruptcy ; for instance, a 
man may be a member of a club and as such entitled to 
eat a dinner at the club-house on stated days without 
paying for it ; this right clearly does not, upon his 
bankruptc)', pass to his assignee. A trust fund, however, 
does not produce dinners, though it produces money 
with which dinners can be bought but which caji also be 
assigned. According to the view taken by the (burt of 
Appeal, if the trustees buy a loaf of bread or a bottle 
of wine and give it Jo the beneficiary to eat or drink, 
they are bound fto account for the iiionoy so s|)ent to 
the assignee in bankruptcy ; if, on the other hand, they 
direct the beneficiary to enter a hotel and help himself, 
they are not lial>!e to account for what thev }iay to the 
hotel-keeper. This distinction is so fine that it would be 
better to adhere to the rule that the trustees must 
account to the assignee for all sums j>aid to the bcneficiarv 
or spent for his benefit and support. 

To summarise the jirinciples which regulate the power 
of alienation of life interests .and their liability for debts, 
it may be stated generally that all rights to enjoy property 
or to have its income paid or expended or applied for one’s 
benefit during life, are alienable. If the right to the whole 
or any part of the income of a trust fund is exclusive, any 
{irovisions against .anticipation or as to the times or 
amounts of payment or the mode of expenditure or appli- 
cation are inoperative against an assignee or creditor. If 
the right is not exclusive, and the trustees have a discretion. 


(1844) 1 Coll., 400. 
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they cannot be compelled to apply the funds for the 
benefit of assignees or creditors ; but if after notice of the 
assignment, whether voluntary or involuntary, they pay 
the proceeds of the fund to the beneficiary or apply them 
for his^enefit, they are liable to account to the assignee. 

Although, liowever, a restraint cannot be imposed on the Crintipie^^ 
alienation of a life interest or its liability to satisfy debts, **••'*• 

restricted for the benefit of the person entitled to the life 
interest, such a restriction can be imposed for the benefit 
of third persons. For instance, if a person acquires by 
purchase the right to be a life member of a club, the 
club cannot be compelled to admit his assignee. The 
reason upon which these principles are based, is obvious 
enough ; it is against public policy *that a man should 
have an estate to live on but not an ^estate to pay bis 
debts with, in other words, that he should have the 
benefit of his wealth without its responsibilities. It is 
not the function of the law to joir# in the futile effort, 
to save the foolish and the vicious from the inevitable 
consequences of their own vice and folly. Pro|»erty 
tied up for a century contributes nothing to the general 
wealth, while it encourages the vice and idleness of 
those who never earned it but enjoy its fruits. 

We have now <lisciisse<l the first class of cases, in 

II in r v)i If'iljuc;. 

which an estate is declared inalienable ; we shall next 
proceed to the consideration of the second class of cases 
in which an estate is granted upon condition, for breach 
of which it is liable to forfeiture. The alienation, against 
which the threat of forfeiture is made, may belong to one 
of four classes ; /Irst, it may be alienation generally, that ^ 
is, to any one, at any time, under any circumstances ; 
spcondlff^ it may be alienation to certain specified |»ersons ; 
thirdlf/^ it may be alienation within a certain limited time ; 
fourthly^ it may be alienation in a certain prescribed man- 
ner. In addition to the questions which arise in relation 
to these four classes, we shall have to examine the further 
question, whether an estate in I’ee simple can be forteited 
for failuge to alienate it. 



Case 1, 
Jit Mach II . 


('use il. 

A tfmfftr, 

V. 
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As regards the first class, it may be laid down that, 
under the English law, an unqualified condition or condi- 
tional limitation on alienation, either in general or in any 
particular mode, cannot he joined to a fee simple or to an 
absolute interest in personalty. It is hardly neoesoary to 
examine the earlier authorities upon this fundamental 
proposition which is in accordance with public policy and 
the correctness of which is beyond dispute. But* I may 
usefully refer you to one of the recent authorities in illus- 
tration of the proposition. In Rff Maehu^^ A devised land to 
his daughter K and her heirs, subject to the proviso, that 
if E shoulrl be declared a bankru|>t or liquidate with her 
creditors or avail herself of any A(;t for the relief of 
insolvent del>tors, the devise to her should he void and the 
premises devised to her should go to her children ; it was 
held that the proviso was void. 

As regards the second class of cases, under the Eng- 
lish law, a condition or conditional limitation on aliena- 
tion to certain specified persons, can probably l)e attacheil 
to a fee-simple or to an absolute interest in personalty, hut 
how far a eonditioii or conditional limitation on alienation, 
except to certain specified persons, can he so attached, is 
doubtful. In AUfCah^r v. AUnmtei\^ there was a devise 
of land to tlie nephew of the testator with an injunction 
never to sell it out of the family, but if sold at all, 
it must he to one of his brothers hereafter named ” 
of whom there were five ; Lord;Romilly, M. 11., held that 
the condition was invalid, as it was repugnant to the 
quality of the estate given, and observed : ‘‘ It is obvious, 
that if the introduction of one person’s name as the only 
person to whom the property may be sold, renders such 
a proviso valid, a restraint on alienation may be created 
as complete and perfect as if no person^ ^whatever was 
named, inasmuch as the name of a person who alone 
is permitted to purchase, might be so selected as to render 

* (18S2) 21 Ch. D., 838; also 11,, 633; Corbett w Corbett (1888) 

Me Dugdate, (1888), 38 Ch. D., 176 ; 13 P. D., 136 ; 14 P. I)., 7. 

Metcalfe Melvalfe (1889), 43 Ch. • (1853) 18 Beav., 3.3()!. 
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it reasonably certjiin, that ie would not buy the property 
and that the property could not be alienated at all. ” ' 

In a later ctise,® however, the same question came before 
Sir George Jessel, M.il., and that lety-ned judge held in 
an elal^rate opinion, that a devise of land to the brother 
of the testator, on the condition that he never sells it out /« <r j/, 
of the family, was perfectly valid. After referring to 
the passage from Littleton which 1 hiive already quoted* 
in another connection. Sir George dessel pointed out that 
the true test is, whether the condition t-ikes away the 
whole power of alienation substantially, and observed : 

“ Yon may restrict alienation in many ways. You may 
restrict alienation by prohibiting a particular class of 
alienation, or you may restrict ali<mation Ity prohibiting 
it to a particular class of iiuliviiluals, or you may restrict, 
alienation by restricting it to a particular time. In all 
these ways, you may limit it, and it appears to me that, 
in two ways, at all events, this condHion is limited. First 
it is limited as to the mode of alienation, •liecause the only 
prohibition is against selling. I’here are various modes sir(jof.rf;p 
of alienation besides sale ; a |»erson may lease or he may 
mortgage or he may settle : therefore, it is a more limited 
restriction on ulieiiation in that way. Then, Ji^ain, it is 
liiniteil a.s regards elass ; he is never to stvil it out ol* 
the. t’ainilv, but he may sell it to any one nieinher o{‘ the 
rainily. It is not, thorotore, limited in the se!is<i of there 
being only ‘ one |ierson to l)uy ; the will shows then- 
were a great many members of the family wljen she 
made her will ; a gr(3at many are named in it ; therefore 
you have a class which jirobably was large and was certain- 
ly not small. Then it i.s not, strictly speaking, limited as 


* Lonl Roiiiilly r*3liecl upon the 
rules laid down hy Lord ke 
(<3o. Litt., 2*J3rt) and derlined to 
follow Doe V. Pmrsim (ISUo), « 
East., 173, where Lonl Kllen 
borough had ai rived at a conii*ary 
ronclusion upon the authority of 
Anon (1561), Dalison 58, pi., 5; 
and Daniel v, Uply (1662), Latch 9, 


39, 134. See also Ltolhnn v. /Utu- 
bnry (1865), 35 Keav., 36, where 
a forfeiture danse under similar 
cireumstanceH M as held to Ini vuifl 
>iy Lord Roniilly. 

■ (1875) Iv. re Marledff, L. R., 
20 Eq., 186. 

" Co. Lit., 223 Oy h. See p. 243, 
atUe* 
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to time, except in this way, that it is limited to the life of 
the first tenant in tail (fee-simple ?); of course, if unlimit- 
ed as to time, it would be void for remoteness under 
another rule ; so that this is strictly a limited restraint on 
alienation, and unless C^oke upon Littleton has be^n over- 
ruled or is not good law, this is a good condition/'* You 
will see, therefore, that the authorities upon this point are 
in hopeless conflict, and the only rule, which maj’’ be 
suggested for acceptance, is, that a condition is good if it 
allows of alienation to all the world with the exception 
of selected individuals or classes, but is bad if it allows of 
alienation only to selected individuals or classes. It must 
l)« admitted, however, that the rule, so enunciated, may be 
difticiilt of application and may, perhaps, be also sinreess- 
fully evaded. In reality the choice lies between the two 
alternative tests, /mf^ that a condition against alienation 
is bad, if alienation is restricted to particular individuals 
or a particular class^ and second^ that a conditioti is bad, 
only when all alienation is substantially restricted ; the 
former test is, according to Lonl Romllly, supported by 
the high authority of Lord (-oke, while the latter test is 
supported by the weighty authority of Lord Ellenborough 
and Sir George Jessel.^ 


* Ifi V. (1884), 

Ch. n,,S(U(Sl4), Pearson, 
ftl t.lie foneetness of tlie flecisioii 
of Sir George Jos'^el quoted above 
and observed ; “I-iord Coke must bo 
r<»ad with a oertain amount of 
caution, and if any one will take the 
t rouble to read two or throe pans- 
in Slieppard's Touchstone, 
he will fiinl that the Iearne<l profex- 
sors of the law are perpetually at 
loi^«erhead.«» as to what is a "ood 
condition, and the reason is that 
they have departed from the first 
principle that a condition which 
is vepuii'nant to a {*’ift, is a void 
condition, an<l the exceptions have 
heen made without any principle 
at all, and it is therefore perteetly 


ittipossiblo to say, by any rule, wliaf 
exceptions arc jjood and what are 
ba<l sf't' als<i Jhitplafii v. Dntj/iinh 
(1S8S), :iS Ch. !>., 170 (179). 

* In LMtflow V. linnhHry (IHCm), 
Ileav., 80, Lord llomilly ap- 
parently hohl, that a condition 
against alienation hy a ilevisee to 
-V or his descendants was void ; if 
qualiOed conditions are to be 
allowed at all, tins would seem 
diflicult to support on any theory, 
.S>^ also 4 Kent's Commentaries, 
p. 181, where it is said : “ If a 
restraint upon alienation he coU” 
fined to an iiidiviilual name<l, to 
whom the gjrant is not to be made, 
it is said by very bi^h authority 
(Lit. §;181, Co. Lit., 228) to be a 
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As regards the third class of cases, in which restraints ni. 
on alienation, qualified as to time, are attempted to be 
imposed, we have to distinguish between a condition 
against alienation while the interest is contingent and a 
condition against alienation while the interest [s vested. 

Under the English Law it may be laid down broadly, 
that a condition or conditional limitation upon alienation 
of a contingent interest, before it vests is good. This 
is clearly riglit in principle, for a vested estate cannot be 
made terminable by an illegal condition ; but if a testator 
de(*lnres tliat an estate shall not vest if a certain thing 
is done, the estate will never vest if the thing is done : 
if it is not done, the vesting may depend upon whether 
the omission to do the thing was legal or illegal, hut, 
if it is done, tlie estate will not vest in any case.* On 
the other hand, if a fee-simple or an absolute interest in 
personalty was vested, under the English Law, a condition 
or conditional limitation against .alienation attached to 
it, is void, however restruded in tiifle. The leading 
authority, in support of this proposition, is the decision 
of Mr. Justi(‘e Pearson in the recent case of /«V y/. 

wdiere it was held that a condition in absolute 
restraint of alienation, annexed to a devise in fee, even 
though its operation is limited to a particular time, for 
example, to the life of another living person, is void iu 


voliU condition. Hut. this cim* 
falls within the j^:eneral princij)!!', 
aiul it may ho v<?ry queMtioftahle 
w'hethor snob a ooiHlition wonhl 
be »>ooU at this Uay.*’ 

* See //« /v/f ' a- C'rt-vA ‘2 fjeon, 

82 ; Leon, 182. In tliiMease, there 
>v;»s a devise to the tostator’.s 
wiilow, until his son A slionlrl reiirh 
the a^^^e of twenty-two, and then 
to others of his sons upon condi- 
tion that if any one of such sons 
slioiihl sell any lands before A 
reached tw^enty-two, he should for- 
ever lose the same ; the event 
contemplated liappened and the 
son who had sohi, was held to 


have forfeited his estate, Ohsei ve 
that the widow took a fretiholil, 
for A rnijrht die before he reaehed 
twenty-two and then she would 
hold for her life; the sons took a 
reniaimlei , supported by the 
widow's life c*state, but c*ontin;;ent 
upon .f’.v reaching? twenty two. 
Sftfi also Churvhill v. Marh.s (1841). 

1 Coll,, 441; naruf'U v. (18(12), 

2 Dr. h Sn*., 117 ; Ornham v. 

(ISi'iT), 2:1 I5eav., ;188 ; liti Payne 
(18?8), 25 Beav., 556; PawM v. 
nofjgifi (1806), :i5 Beav., 5.Vi ; 

Samuel V, (1879), 12 Ch. !>., 

152. 

» (1884) 2(iC:h. !>., 86L 
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law, as such a condition is repugnant to the nature of an 
iu iwter estate in fee.* In a later case,*' however, Mr. Justice North 
(luestioned, if there was any distinction in [principle, so 
tar as the present question is concerned, between a contin- 
gent interest and an interest which is vested butis Imble to 
lie divested ; but I may point out that a j>rovision for 
forfeiture attached to a contingent estate is a condition pre- 
cedent, while, when attuclied to an estate vested, although 
liable to be divested, it is a condition subsequent ; and 
consequently the distinction between the two cases is 
essentially the fundamental distinction between conditions 
firecedent and conditions subsequent, 
c.ise IV. We shall lastly consider the fourth class which treats 

of restraints on alienation qualified as to manner. Here 
it may be broadly laid down that a condition or conditional 

* also tLe earlioi* cases on observed : “ Tlie testator’s son is 

the subject, Wart! v. (Umu (1S$l)), ilevisee in fee, aii<i on his death 

10 B. &0., 4113 ; ftraillrtf v. Veijeoto either one of his issue will be his 

(1797), 3 Vc8., 324 ; WitlU \\ Hkeox heir o** some one else. If his heir 

(1838), 4 >IyL& Cr., 197 ; HiahUai v. he hjs issue, such issue will take 

Cobb (1839), o Myl. ACr., 145 ; U*' under the original devise, and the 
Movhtt (1882), 21 Ch. D., 838; gift over does not arise; if his 
.vert also llmaud v. Tonranifean heir bo some one not his issue, 

(1897). L. IL, 2 P. C., 4 (18), w here such heir would take equally under 

the Judicial CominitU‘e held that the original devise and under the 
I restraint upon the devisees of gift over ; so that the operation of 
aiids, from alienating them for a the gift over, if it be valid, is not 
Horiod of twenty years from the to alter the devolution of the 
testator’s death, w as not valid, estate, but only to fetter the pow er 
iuther by the old law of France or of alienation during the lifetime of 
by thegener;il principles of juris- the son. That w’as an illegal 
pViidcnee. Sea also Dnijdale v. devise, mid consequently the gift 
DaijiUde. (1888), 38 Ch. IL, 179, u'er is void. ” 

where Kay, J., pointed out that * Porter (1892), 3 Ch., 481. 

an incident of the esUtc given hicts of this case .show that 

which cannot be directly taken the inteicsts vesterl in the sister’s 
away oi* pi*eventcd by the donor, children became indefeasible 
cannot bo taken away indirectly w hen they reached twenty-one, so 
by a condition which w'ould that the question sul)stantia11.y 
cause the estate to revert to the before the Court was the effect of 
donor, or Vry a conditional a provision for forfeitiil’e attached 
limitation or executory devise to an interest indefcasibly vested, 
w hich would cause it to shift though not yet reduced to posscs- 

to another person ; cf. In re »ioii ; such a provision is clearly 

Parry and Dngg/t (1885), 31 had. 

Ch. D., 139, where Fry, L. J., 
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limitation, aimed against a particular mode of aliena- 
tion, is as bad, as if directed against alienation generally. 
Thus for instance, in Ware v. Cann,^ it was held, that a 
gift over, upon the tenant in fee mortgaging, levying a 
fine, or «uflFering a recovery, was bad in law, inasmuch as 
the condition imposed was repugnant to the interest creat- 
ed. Similarly, a gift over, on the charging of the fee 
with an '^annuity, is bad in law, inasmuch as this is an 
attempt on the part of the testator to protect an estate in 
fee from the liability to debts and contracts of the ovvner.*^ 
In the same manner in the case of a devise in foe, with a 
direction that the devisee should not alienate the estate, 
except by way of exchange or re-investment, the restric- 
tion is void; if a testator is desirous of imposing such a 
restriction ho inuBt do it in a different form, giving 
a limited estate, as for life ; but if be gives an absolutes 
estate in l*ee-siinple and annexes such a condition to it, 
the condition is altogether re[*ugnapt to the gift of the 
estate and wholly inoperative.*^ You *will remember, 
however, that there are some observations, made by 
Sir George Jessel, M.It., in He Macleat/^ which 1 have 
already i)laced befor<» you and wdiich tend to support tJie 
opposite view ; but, as pointe<l out bj^ l^^arson, J., in his 
vigorous dissent from tlie view accepted by the Master of 
the Rolls,^ su(di a condition, if allowed to ctxist, may he 
easily evaded, and consequently the adoption of the view 
which found favour with Sir George Jessel, is of very 
d o u l> t f u 1 e x p e d i e n cy . 

Again, as a testamentary disposition is one of the 
modes of alienating property, a condition, that a fee 
simphi shall go over, unless tlie grantee disposes oi* it in 
liis lifetime, is void ; for such a provision limits the mode 
in wliieli the alietuition may take place and makes the 
gift over fail or take effect, accordingly as the alienation 


» (18:^0) 10 B. & C., 433 ; M R. K.. 
4(59; sfifa al«o Shavy v. Fiyrd (1877), 7 
Ch. D., 669 (674). 

« WUlis V. Hiscox (1839), 4 Myl. 
& Ci\, 197 (202). 


• Hood V. Oglandar (1865). M 
Beav., 513. 

(1875) L. U.. 20 Kq.. 18(5. 

^ He Ho8her{imi), 2(5 Ch. !>., 
807. 
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is by deed or by will,* This naturally leads us to an 
examination of the validity of gifts over upon intestacy. 
There are dicta of eminent Judges and also express 
decisions to the effect, that if there is a devise to A in 
fee, and if A dies without having disposed of the land 
by deed or will, then over to By it is bad. It is not easy 
at first sight to say why this should be so ; the owner 
of the land has full power of alienation, either by deed 
or by will ; it rests entirely with him to say, whether the 
gift over shall take effect or not, and, what illegality is 
there in an executory devise, depending on A^s not 
making a deed or will, if he has the power of making one, 
should he so wish ? In the case of a gift over of what 
is left undisposed of by the first taker, when the gift is 
of a sum of money, it has been held, that the gift is bad 
for uncertainty and the difficulty, if not the impossibility, 
of determining the subject-matter of the gift over,^ But 


* Heviderson v, dihess (1861), 29 
Beav., 216 ; Perry v. Merrit (1874), 
L. R., 18 Eq.,152 ; Bay,m\\ Ooslett 
(1858), 27 L. J, Ch., 249. The con- 
trary view was apparently taken 
in Steveneon v. Glover (1845), 1 
C. B., 448, which was dissented 
from by Turner, L. J., in Holmes 
V. Godson (1856), 8 DeG. M. & 
G., 152 (156). 

■ Lightborne v. GUI (1764), 3 
Brown, P. C., 250 ; Bull v. Kingston 
(1816), 1 Mer,, 314; Ross v. Ross, 
(1819), 1 J, & W., 154 ; Cuthbert 
V. Purler (1822), Jac., 415; Bourn 
wGibbs (1831), 1 Russ. & Myl., 614 ; 
Phillips v^EastAvood (1835), L1.& G. 
temp. Siig., 270 (297) ; Orem v. 
Harvey (1842), 1 Hare, 428 ; Re 
Yalden (1851), I BeG. M. & G., 
53 ; Re Mart locks Trust (1857), .3 K. 
k J., 456 ; Barton v. Barton (1857), 
3 K, & J., 512; WeaU v. 0/wv(1863), 
32 Beav., 421 ; Re Wilcocks^ Betde- 
(1875),l Ch.D.,229. -8^6? also 
Watkins v. Williams (1851), 3 Mac. 
k G., 622(629), where Truro, L. C., 
observed ; “ It is a rule that where 


a money-fund is given to a person 
absolutely, a condition cannot be 
annexed to the gift, that so much, 
as ho shall not dispose of, shall go 
over to another person. Apart 
from any supposed incongruity, 
a notion which savours of meta- 
physical refinement, rather than 
of anything substantial, one rea- 
son which may be assigned in sup- 
port of the expediency of this 
rule, is, that in many cases it 
might be veiy difficult, and even 
impossible, to ascertain whether 
any part of the fund remained 
undisposed of or not ; since, if the 
person to whom the absolute in- 
terest is given, left any personalty, 
it might be M'holly uncertain, 
M'hether it were part of the pre- 
cise fund which was the subject of 
the condition or not. Another 
reason maybe, that it would be con- 
trary to the well-being of the party 
absolutely entitled, to lead him pro- 
fusely to spend all that was given 
him, which in many cases might 
be all that he had in the world.” 
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the difficulty of identifying the undisposed of balance, 
does not apply to cases of gifts of immoveable pro- 
perty, and if a devise over of land, upon the intestacy 
of the first taker, is to be deemed bad, some other reason 
must be found for the conclusion. One such reason was 
attempted to be given in an old case, decided in the 
Common Pleas in 1746, but not reported till 1856^ ; there 
Burnett, J., Imld, that a gift over upon the death of the 
testator’s children (to whom the estate was given) with- 
out leaving issue, and without appointing the disposal of 
the same was bad, and observed : The condition here is 

that if the te.stator’s son dies without issue, his heir shall 
not take by descent, but by appointment, whereas a 
devise to a man’s heir-at-law or grant to heirs, is void, 
and he will take by descent ; the condition therefore is 
void.” Thi.s reasoning would hardly find acceptance 
at the present day, and a devise to a man’s heirs, 
although they took by descent, mould be a sufficient 
disposal to prevent the gift over talcing effect. In 
a later oa.se, where Knight Bruce and Turner, L. JJ., 


• Oullivm- V. ram* (1746), 8I>oO. 
M. A G., 167. See Steveruton v. 
Olovsr (1846), 1 O. B., 448, where 
the contrary view was taken in 
ignorance of the decision in 
Gullimr v. Vaux which had not 
then been reported. It may be 
pointed out that the rule in Scotch 
law is different, inasmuch as if 
tliere is an absolute gift to A and 
his heirs, followed by a declara- 
tion that if A dies childless and 
intestate, the estate shall go to 
others, the gift over is valid ; see 
Baratow v. Black (1868), Ij. R., 1 
H.L. (Sc.) 392, where Cairns, L. O., 
observed ; The position of an un- 
limited fiar (owner) with a condi- 
tional gift over is unknown to the 
English law ; but the position of 
an unlimited fiar— that is, a fiar 
with unlimited power of owner- 
ship and disposition, followed by 


.substitutions or limitations over — 
is well-know n to the Scotch law. 
It would, in my opinion, have 
been a perfectly good disposition 
to settle these estates on ^4, his 
heirs and assigns with a limita 
tion to other persons in the event 
of A dying childless. Under 
such a settlement A would have 
Ijad an absolute i)ower of disposi- 
tion over the estates. And, in my 
opinion, the words of apparent 
contingency, * in tlie event of his 
not disposing of the estates, * ai’e 
no more than a recognition of 
that power of disposition which 
was by Scotch law inherent in 
the estate given to A 
• Holmes v. Godson (1856), 8 
IleG. M. & G., 162. Stss »\fio Bar- 
ton V. Barton (1857), 3 K, &J., 
512 ; Bowes v. Goslstt (1858), 27 L. 
J. Ch., 249. Be Wilcocks* Ssttle- 


GiilUvcr 

V, 

T’ffyf.c, 
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nohnes 

V. 

Godson, 


S/taw 

V. 

Ford, 


Fry, J. 


held that a gift over, if a devisee, or legatee, to whom an 
absolute interest is given, does not dispose of his interest 
or dies intestate, is void both as regards realty and person- 
alty, the reason for the rule was thus stated : The law, 
which is founded on principles of public policy for the 
benefit of all who are subject to its provisions, has said 
that in the event of an owner in fee dying intestate 
the estate shall go to his heir, and this disposition tends 
directly to contravene the law and to defeat the policy on 
which it is founded ; on principle, therefore, I think the 
disposition bad.” In a still later case,^ Fry, J., accepted 
the law as stated above, but declined to enquire into the 
logical sufficiency of the reason given. The learned Judge, 
however, went on to give a reason for the invalidity of 
gifts over on intestacy, and if the doctrine is to be 
maintained, this is the least unsatisfactory reason 
I have seen advanced in support of it : Any executory 

devise which is to defeat an estate and which is to 
take effect on the exercise of any of tlie rights incident 
to that estate, is void. Of this, a devise over upon 
alienation is an instance, and so also is a devise upon not 
alienating ; for tlie right to enjoy without alienation is as 
much an incident to the estate as the right to alienate. 
Consequently, where land is devised to several as tenants- 
in-common, with a proviso, that, if one died before 
partition, his share shall go over, the gift over is void, 
because the right of tenants-in-coinmon to hold their 
interests undivided, is an incident of the estate.” ^ The 
development of this rule with regard to the invali- 
dity of gifts over on intestacy, furnishes an interesting 
example of what may be called reversion to a primi- 
tive type. In the earliest stages of the development 
of legal conceptions, Courts very often frustrate the 


nient (1875), 1 Oh. D., 229. Of. 
Attorney-General v, Aileshury 
(1887), 12 App. Gas., 672 (694), 
where Lord Macnaghten said : 
** you cannot give real estate in 
fee and say that on the death of 


the owner intestate, it shall go to 
his next of kin.” 

* Shaw V. Ford (1877), 7 Oh. D., 
669. 

• Per Fry, J., in Shaw v. Ford 
(1877), 7 Ch. D., 669 (6'71)j 
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intention of parties to transactions by means of rules Revomon to a 
which are not founded on })ublio policy, but are 
essentially formal and arbitrary. With the progress of 
jurisprudence, however, wo always find (yourts ready to 
carry out tlio intentions of parties and to remove fetters 
the existence of which cannot be justified on grounds of 
public policy. In the present instance, however, we 
find that the (courts have laid down a rule which is of 
very doubtful {>roprioty and which thwarts the intentions of 
parties. The truth seems to be that whichever reason we 
may take, whether we say that the gift over is bad because 
it is repugnant or that tlie passage of a fee-sim])le on 
death of a tenant intestate, to the heir, is a necessary 
incident of the estate, or that an executory devise contin- 
gent upon a circumstance which it is in the power of the 
first taker to avoid, is invalid — whichever of these views 
we accept, we reall}^ do not find any substantial reason 
for the rule, and there is nothing te^ sliew what interests 
are forwarded by it and how it advances the moral or 
material well-being of the community. 

We shall next consider the validity of restraints porfoituro 
on alienation in relation to estates for life. 
the English law, it seems to he well settled, that a Hfo-ostatcs. 
provision in the gift of a life-estate or interest, that the 
estate or interest shall cease or shall go over to a third 
person, upon alienation, voluntary or involuntary, of 
the life-estate or interest, is good. This appears to have 
been first held in 1733 in Loch/er v. Savage^^ where it Lociyer 

was placed on the analogy of (conditions against alien- sliwje, 

ation ill leases for years, and as appears from numerous 
recent cases, is settled beyond dispute. There is clearly 


' (1733) 2 Straiifre, 947. The 
only point (liscuwsed in moUern 
cases is whether such a clause in- 
cludes a bankruptcy existing? at 
the date of the will ; see Trapper 
V. MeredUh (1871)7 U R., 7 Ch. 
App., 248 ; Metcaffe v. Metcalfe 
(1891), 3 Ch., 1 ; Weal v. WUliama 
(1899), I Cht, 132. 


® Metcalfe v. Metcaffe (1889), 43 
Ch. D., 633 ; (1891) 3 Ch., 1 ; Dom- 
metl V. Bedford (1796), 6 T. K., 68^1 ; 
Shee V. JJale (1807), 13 Yes., 401; 
Rochford v. Haclcnain (1852), 9 
Hare, 475 ; Manning v. Chambers 
(1847), 1 DcC. & Carter 

V. (1857), 3 K. h J., 617; 

Craven v. Brady (1867), L. K., 4 



^94 


THE LAW OF PERPETUITIES 


Suttloniont 
on owner 
himself. 


a distinction between the gift of an estate in fee and a 
gift of an estate for life ; in the case of the former, it is 
of the essence of the estate, that it confers free power 
of alienation ; in the case of the latter, it may well be 
maintained, that the intention of the testator wS-s that 
the legatee shall partake of his bounty, provided only that 
permanent enjoyment be secured ; and there seems no 
reason why such intention should be defeated. I iftay add 
that a gift to be defeated by alienation need not take the 
form of a gift till alienation, but may be an out and out 
gift, with a proviso for a gift over on alienation.^ 

We have seen now that conditions or limitations 
against or on alienation, may be attached to life interests 
given to others, and that the alienation aimed at may 
be either voluntary, as by sale, or involuntary, as by 
bankruptcy. We have next to consider how far this rule 
is applicable, when the life-tenant happens to be the 
settlor himself ; in other words, the question is, how far 
a man may settle property on himself for life, to go over 
on his alienation. It is manifestly against public policy 
that a man should be allowed to settle property on him- 
self till he voluntarily alienates it and to provide that upon 
such voluntary alienation, it should go over ; a man 
cannot be allowed to covenant, that if he sells his estate, 
the purchaser shall not have it, but it shall go to a trustee 
who is to apply the rents and profits for the benefit of 
the vendor and his family.* Similarly, it is deemed against 


Kq., 209 ; (1869) 4 Oh. Apv.,296 : 
Exp. Eyston (1877), 7 Ch, B., 145 ; 
Hurst V. Hurst (1882), 21 Ch. D., 
278 ; mxon v. Vmry (1885), 29 Oh. 
D., 196 ; lie Lery's Trusts 
Ch. D., 119 ; Robertson v, Richard- 
son (1885), 30 Oh. I)., 623. 

• Wilkinson v. Wilkinson (1819), 
3 Swanst., 515, It. has soraetimeB 
been said, however, that though a 
limitation over of a life estate on 
alienation is ;?ood, a condition 
without a gift-over is not ; Stroud v. 

, Aorman (186:1), Kay, 313 (330), per 


Wood, V.C. But, as x>ointed out 
by Turner, V.C,, in Rovhford v. 
Hackman (1852), 9 Hare, 475, this 
is based upon a misapprehension 
of Lord Eldon’s observations in 
Brandon v, Robinson (1811), 18 
Ves., 429. See also Joel v. Mills 
(1857), 3 K, & J., 468 ; Pearson v. 
Dolman (1866), L. K., 3 Eq., 316 
(320). 

• Phipps V. Ennismore (1827), 
4 Russ., 131. The contrary view 
taken in Knight v. Bromn (1861), 
30 L. J. Oh., 649 ; and Re Detmold 
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public policy to allow a man to settle property on him* 
self until his death or bankruptcy and then over ; in other 
words, the rule forbids a man, even for good consideration, 
to make a grant over of his life interest, contingent on his 
bankruptcy, as a condition precedent. If he reserves a 
life interest, it will go to his assignees on bankruptcy in 
spite of the condition or limitation, even though the gift 
over, after his death, is valid because made on good 
consideration.^ 

Lastly, we have to consider the validity of restraints 
on alienation, in relation to estates for years. Under 
the English law, a condition or conditional limitation on 
alienation, attached to an estate for years, is valid, and it 
seems to be well settled that forfeiture may take place on 
involuntary alienation, for instance, on bankruptcy.^ But 
if a lessee for years transfer bis whole interest, he cannot 
put any condition against alienation in the assignment, 
for there is no tenure between him 5 in<l the assignee.” 

1 may observe that although it is undoubtedly the 
duty of the Court to give effect to the intention of the 
testator as far as the rules of law will permit, yet if a 
testator uses words which by their plain import give an 
absolute estate, the cirounistance that he confers the same 
absolute estate upon a succession of legatees in a manner 
incompatible ani inconsistent with the estate plainly 
given to the first, will not authorise the Court to alter the 
effect of the words by which that estate is given ; in other 
words, if an absolute interest be given upon an express 
condition, which may be lawful in itself but is incom- 
patible with the free enjoyment of the property, the Court 
will not modify the absolute interest with a view to give 


(1889), 40Ch. D.,685, can hardly 
be justified on principle. 

* Most of the cases have arisen 
oil marriage settlements. Hee 
Higinbotham v. Holme (1811), 19 
Ves., 88 ; Lester v. Garland (1832), 5 
Sira., 205 ; Oxley (1807), 1 Ball 
k B., 257 the limitation over is 


void, even though it is not for 
the bonelit of the settlor’s wife 
and children, see Exp* Vere (1812), 
19 Ves., 93 (99) ; Synge v. Synge, 
4 Ir. Ch., :OT. 

• Dyer 6,45, 06, 79, 152 (15:16-1558); 
Hoe V. Galliers (1787), 2 T. K., I3:i. 

« Oo, Lit., 223«. 


Alienation of 
estates for 
years. 


Principles of 
construction. 
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effect to the condition, but will declare the condition void 
in order to support the absolute interest.^ 

Transfer of We shall conclude this lecture with an examination 

lecf io5 topic under Anglo-Indian law. It may be stated 

generally that the principles deducible from the English 
cases, are applicable in this country to questions 
relating to the conditions under which alienation of 
property may be restrained. Section 10 of the Transfer 
of Property Act provides that, ‘‘ where property is trans- 
ferred subject to a condition or limitation absolutely 
restraining the transferee or any person claiming under 
him, from parting with or disposing of his interest in the 
property, the condition or limitation is void, except in 
the case of a lease where the condition is for the benefit 
of the lessor or those claiming under him ; provided that, 
property may be transferred to or for the benefit of a 
woman, not being a Hindu, Muhammadan or Buddhist, 
so that she shall not have power, during her marriage, to 
transfer or charge the same or her beneficial interest 
therein.” You will not fail to observe, that although this 
section renders void all conditions which absolutely restrain 
the transferee from disposing of property, it is wholly 
silent as to the validity of qualified restraints on aliena- 
tion ; and it may be assumed that if a given condition 
does not violate the provisions of this as also of the two 
succeeding sections, its validity will have to be tested by 
the same principles as under the English law. At the 
same time, it must be remembered, this provision of the 
Statute did not introduce any novel doctrine into Indian 
law, but only crystallized what had been understood to be 
the law on the subject in a long series of cases.‘^ 

‘ Byng v. Siraj^ord {1843), 5 Tagore (1872), 9 B. L. R., 377 ; 

Beav., 558 ; 12 L. J. Cb., 169 ; con- Bhairo v. Parnieshri (1884), 1. L. 

tirmcxi on appeal Hoare\, Byng R., 7 All., 516; v. 

(1844), 10 Cl. &F., 508 (524), 8 Jur., (1886), I. L. R., 8 All., 453; 

663. Amiruddulah v. NateH (1871), 6 

^ Sonatun Bysack v. Joggul Mad. H. C., 356; Kristna v. 
-Swnrfayi (1859), 8 Moore I. A., 76; Shanmuga (1871), 6 Mad. H. O., 
Chunder Nath v. Gobinda Nath 2^*, Ananf,ha\.Nagamulhxi{\^\), 

^ (1872), 11 B. L. R., 112 ; Tagore v. I. L. R., 4 Mad., 200. ^ 
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One of the comraonost cases in this country in which Restraint on 
restraints on alienation are found, is a mortgage of 
immoveable property. Mortgagors frequently covenant, 
not to sell absolutely or to deal with in any other 
mannei^ the property included in the mortgage transaction. 

Such a covenant does not clearly operate to invalidate 

any subsequent alienation of the property, although 

the transfer in contravention of the covenant may be 

voidable, only in so far as it defeats the mortgagee's 

rights. In a recent case^ in Calcutta, where a mortgagor, 

in contravention of a covenant in a mortgage deed not to 

alienate or charge in any way the mortgage premises, 

subsequently granted a zeripeshgi lease, it was held that 

the covenant did not render the lease invalid and did 

not entitle a purchaser, at a sale in execution of the decree 

on the basis of the mortgage, to maintain an action for 

ejectment against the lessee; Sir Richard Garth, (J. J., Garth, c. . 1 . 

pointed out, that the only course ot?en to the purchaser, 

was to bring a suit against the lessee •to have his right 

declared to sell the property to satisfy his mortgage debt, 

so as to give the lessee an opportunity to redeem. The 

same view was taken by Mahmood, J., in a later case,*'’' in Muhmood, 

which that learned Judge held, that a transfer of mortgage 

property in breach of a condition against alienation is valid, 

except in so far as it encroaches upon the right of the 

mortgagee, and with this reservation, such a condition 

does not bind the property so as to prevent the acquisition 

of a valid title by the transferee. 

You will have noticed that sec. 10 of the Transfer Ejicuptiuns. 
of Property Act refers to two exceptions from the general 


‘ Radha Prosad v. Monohur 
(1880). I. L. R., 6 Cal.. 317. 

• AH Hasan v. Dhirja (188*2), 1. 
L. B., 4 All,, 518. Sse also C/tunni 
V. Thakurdas (1875), I. L. R., 1 
All., 126 ; Mulchand v. Balgobind 
(1878), I. L. R., 1 All., 610 ; Lachmin 
V. Koteshar (1880), I. L. R., 2 All., 
826 ; Ram Bar an v. Amrita (1880), 
1. L. R., ^ All., .369, which are 


discuascil, and explained by 
Mahmood J., in his judj^ment. 
Bee also Venkata v. Kannani 
(1882), I. L. R,, 5 Mad., 184, in 
which it waa sugfrested, that the 
varioiia decisions could be re(M)n> 
cilod only on the view that the 
condition binds a purchaser for 
value, if ho has notice of it. 
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rule. In the first place, the section provides that it is per- 
missible for a lessor to feitier the liberty of alienation which 
the lessee would otherwise possess, and this principle is 
applicable even to grants of permanent leases.^ It must be 
pointed out, however, that if a danse in a lease merely 
stipulates that the lessee shall not transfer his interest to 
any third person, and that such transfer shall be void, but 
does not reserve a right of re-entry, it is apparent- 
ly inoperative, inasmuch as it cannot be said to be a 
condition for the benefit of the lessor.* In the absence of 
an express provision for re-entry, the breach of a covenant 
not to alienate or sub-let without the landlord’s consent, 
may give rise to an action for damages.* In the second 
place, the section makes an exception in favour of married 
women, other than Hindus, Muhammadans and Buddhists. 
The effect of this proviso is merely to except from the gene- 
ral rule laid down in the section, the particular case of a 
married woman ; it do^^ not give to a restraint upon aliena- 
tion, any greater vdidity than it possessed before the Act. 

A covenant against alienation refers ordinarily to an 
alienation by act of parties and does not consequently 
affect an assignment by operation of law, for example, 
by a sale in execution of a decree ; if, however, there are 
express words, referring to involuntary alienation, effect 
will be given to them."^ 

* Vyaukatraya v. Shivram (1883), 

I. L. R., 7 Bom., 250(260). 

• NUmadhub v. ISfarattavi (1890), 

I. L. R., 17 Cal., 826 ; Golak Nath 
V. Mathuranath (1891), I. L. R., 

20 Cal., 273. It has been held, 
that a power of entry reserved 
does not apply to the breach of a 
negative covenant, such as a cove- 
nant not to assign the premises 
without the lessor’s consent; see 
West V. Dohh (1870), L. R., 5 Q. B., 

460 ; Hyde v. Warden (1877), 3 Ex. 

!>., 72. 

® Lepla V, (1893), 1 Q. B., 

31 ; where a lessee, in breach of a 


covenant not to assign or sub-let 
W'ithout the consent of his lessor, 
sub-let the premises to a person 
for use as a turpentine distillei*y ; 
he was held liable for damages, 
as the premises were burnt down 
by a lire in consequence of the 
use for the business for which 
they had been taken. 

^ Vyan Katraya v. Shivram^ 
(1883), I. L. R., 7 Bom., 256; 
Tamayav^ yiniopa (1883), I. L, B., 
7 Bom., 262 ; Subbaraya v. Krishna 
(1882), I. L. R., 6 Mad., 169; Re 
West Hopeto^m Co* (1890), I, L. R., 
12 All., 192. 
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Section 11 of the Transfer of Property Act provides 
as follows : “ Where, on a transfer of property, an interest Act;Bo^ li. 
therein is created absolutely in favour of any person, but 
the terms of the transfer direct that such interest shall 
be applied or enjoyed by him in a particular manner, he 
shall be entitled to receive and dispose of such interest as 
if there were no such direction. Nothing in this section 
shall be deemed to affect the right to restrain, for the 
beneficial enjoyment of one piece of immoveable property, 
the enjoyment of another piece of such property, or to 
compel the enjoyment thereof in a particular manner.” 

The rule laid down in this section, is in substantial agree- 

inent with the principle deducible from English cases, and 

I need only call your attention to some illustrations from 

our law. Thus it has been held, that an agreement made Kostniintupou 

on a division of a family property, restricting the right 

the parties to dispose of it if they should die without issue, 

is void, as it practically takes away one of the most 

important legal incidents of the property.^ Similarly, 

it has been held, that a provision in a will, the effect 

of which is to postpone partition, is inoperative.*' But 

where, on a partition, the parties agree not to alienate 

their shares, it has been doubted whether it may not bind 

the parties themselves, though it might not bind their 

descendants or purchasers from them.® 

The proviso to the section treats of the very import- Hontnciivo 
ant question of restrictive covenants, the discussion of 
which hardly falls within the scope of the present lecture. 

Upon general principles, it is not competent to a grantor 
to create rights unconnected with the use or enjoyment of 


* Venkatarmnana v, Brammami 
(1869), 4 Mad. H. C., 345 ; RajendHr 
V. Sham Chand (1880), 1. L. K., 
6 Cal., 106 ; RamJlinga v. Verripak- 
8hi (1883), I. L. R., 7 Rom., 538. 

• Makoonda v. (Jam»h (1875), 
I. L. R., 1 Cal., 104. 

Venkatara7nanna v. Branumna 
>), 4 Mad. H. C., ^545 ; Anand 
Chundra Pran Kristo (1889), 3 


B. li. R., O. C. J., 14 ; Jiamdhontf 
V, Anand Ohunder {IHfii), 2 Hyde, 
93; Itajender v. Sham Chand 
(1880), 1. li. R., 6 Cal., 106; 

Ramlinga v. Virupaksht (1883), 1. 
L. R«, 7 Bom., 538 ; in which last 
case it was held, that even the 
parties thereto are not bound by 
such an a^^reement. 
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land and annex them to it^ so as to constitute a pro- 
perty in the grantee. But restrictions may be imposed 
on the power to deal with one property with a view 
to the improvement or better enjoyment of another 
property. In a recent case before the Privy CouncriP the 
owner of some land had sold a part of it and entered into 
an agreement with the purchaser that an adjoining plot 
of land should never be sold, but left open for the common 
benefit of both parties and their successors ; it was held 
that a perpetual restriction upon the sale of the land was 
invalid, but that the agreement to leave the open space 
for the common advantage of both parties did not contra- 
vene any rule of law and entitled the person who held the 
vendee’s land to enforce the obligation against the person 
who held the vendor’s land. You musf remember, how- 
ever, that even such a restrictive covenant may cease to be 
enforceable, if the character of the property sold so 
changes as to make the ^restriction unjust and unreasonable.'^ 
Section 12 of the Transfer of Property Act treats of 
the validity of conditions making an interest determinable 
on insolvency or attempted alienation, and provides as 
follows : “ Where property is transferred, subject to a 
condition or limitation, making any interest therein re- 
served or given to or for the benefit of any person, to 
cease on his becoming insolvent or endeavouring to 
transfer or dispose of the same, such condition or limita- 
tion is void. Nothing in this section applies to a condition 
in a lease for the benefit of the lessor or those claiming 
under him.” The rule laid down in this section is in 
substantial agreement with the principles of English law 
as I have already explained them to you, and really forms 


» Aclcroyd v. Smith (1850), 10 C. 
B., 164 ; where it was hold that a 
right of way cannot be granted, 
so as to pass to the successive 
owners of land as such, in oases 
whore the way is not connectetl in 
some manner with the enjoyment 
of the land to which it is attempt- 


ed to make it appurtenant. 

» McLmn v. McKay (1873), 
L. R., 5 P. C., 3*27. 

• Duke of Bedford v. Trunteest 
of the British Mnsetinn (1822), 2 
Myl. & K., 55*2 ; Doherty v. Allman 
(1878), 3 App. Cas., 700 (730). 
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an exception to the general rule laid down in secs , 3 1 Transfer of 
and 32, that it is coinpetont to a grantor to ivnnex a 
conditio!! subsequent upon the happening of which the 
grant shall be defeated.^ Cut I must point out to you, 
that as«a condition framed with the object of defeating 
the creditors of the transferee, when he becomes insolvent, 
is void, the property would pass to the assignee in insol- 
vency. A different rule, however, seems to be dediioible 
from sec. 107, ill. (g) of the Indian Succession Act : 

“ An estate is bequeathed to A until ho shall take jidvau- 
tage of the Act for the Relief of Insolvent Debtors, and 
after that event to li\^ interest in the bequest is 
contingent until A takes advantage of the Act.” 

Here I must bring to a close my series of lectures OoMciusion. 
on the law of perpetuities in this country. It has been 
my constant endeavour to present to you not merely the 
j>recepts of the law as they are, but also the reasons for 
their present form. This process, \ y which wo trace legal 
rules and formulas to the first [)rincipres that lie at the 
foundation ol our system of jurisprudence, may occasion- 
ally appear to be dry and uninteresting ; but once you are 
familiar witli it, let me assure you, you will find nothing 
more stimulating to your intellect. Never I’orgot, that, 
in the words of one of the foremost jurists of this genera- 
tion, law is neither a trade nor a solemn jugglery, but a 
true and living science. It may not be open to every one 
of you to attain eminence in the [jractice of your profes- 
sion like the sergeant who lives immortal in the j)ages of 
the poet, and of whom it is said : 

“For hia science, anti for his iieigh n noun, 

Of fees and robes Ijadde he inan> oon. 

In termes hadde he caas and domes alle, 

That from the tj’ine of King William were 

But it is open to each and every one of you 
to love law as a science and to feel the full dignity 
of being a minister at its altars. Endeavour, tlierefon?, 

* See Hormmji v. Dadahhai i-itieK were <li.scus.sed, as tlie pro- 
(1895), I. L. R., 20 Bom., aiO, visions of the Transfer of Property 
where the leading English antho- Act were not applicable. 
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not to gather legal formulas, to be applied as the interest 
of this or that litigant may require, but to trace out legal 
principles from their first dim lights and paly glimmers^ 
till they stand embodied before you with a clear and steady 
brightness* If you leave not this path, your fprensic 
arguments are bound to be distinguished for masculine 
sense, solid reasoning and forcible illustration ; and, 
what is more, you will avoid what has been described by 
one of the most venerated thinkers of modern ^England 
as the inevitable operation of legal >studies and pi*actice, 
namely, that “ they sharpen, indeed, the intellect, but like 
a grindstone, narrow whilst they sharpen.” 
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